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Court of Appeals of the District of Columbia. 


No. 4237. 

U. S. ex Rel. Santa Fe Pacific Railroad Co., Appellant, 

vs. 

Hubert Work, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

No. 67,842. At Law. 

United States ex Rel. Santa Fe Pacific Railroad Company, 

Plaintiff, 

v. 

Hubert Work, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill. 

Filed July 11, 1923. 

In the Supreme Court of the District of Columbia. 

No. 67,842. At Law. 

United States ex Rel. Santa Fe Pacific Railroad Company, 

Plaintiff, 

v. 

Hubert Work, Secretary of the Interior. 

To the Supreme Court of the District of Columbia : 

The plaintiff respectfully represents: 

I. 

That it is a body corporate, duly incorporated, organized and 
existing under and in accordance with the laws of the United States, 
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and brings this, its bill of complaint, against Hubert Work, a citizen 
of the State of Colorado, residing in the District of Columbia, in 
respect to the matters and things hereinafter set forth. 

II. 

That Hubert Work is the Secretary of the Interior and as such 
has charge of the administration of the laws of the United States 
relating to the public lands and the administration of all land grants 
made by Congress, including any portion of the public domain; and 
that said defendant is sued in his official capacity as such Secretary 
of the Interior. 

III. 

That by the Act of July 27, 1866 (14 Stat., 292) a grant 
2 of lands was made in aid of the construction of a railroad 
and telegraph line from the States of Missouri and Arkansas 
to the Pacific coast, and by the third or granting section of said act 
a grant of alternate odd-numbered sections along the line of said 
road was made to the Atlantic & Pacific Railroad Company, the 
grant being of non-mineral lands, but it was specifically provided in 
said section: 

“That the word ‘mineral/ when it occurs in this act. shall not be 
held to include iron or coal.” 


IV. 

That by the Act of April 28, 1904 (33 Stat., 556) it was provided: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Atlantic 
and Pacific Railroad Company, its successors in interest and its or 
their assigns, may, when requested by the Secretary of the Interior so 
to do, relinquish or deed, as may be proper, to the United States any 
section or sections of its or their lands in the Territory of New Mexico 
the title to which was derived by said railroad company, through the 
Act of Congress of July twenty-seventh, eighteen hundred and sixty- 
six, in aid of the construction of said railroad, any portion of which 
section is and has been occupied by any settler or settlers as a home 
or homestead by themselves or their predecessors in interest for a 
period of not less than twenty-five years next before the passage of 
this act, and shall then be entitled to select in lieu thereof, and to 
have patented other sections of vacant public land of equal quality 
in said Territory, as may be agreed upon with the Secretary of the 
Interior. 

Sec. 2. That the Secretary of the Interior shall, as soon as mav be 
after the passage of this act, cause inquiry to be made of all lands so 
held by settlers, and shall cause the holdings of such settlers to be 
surveyed, and on receiving such relinquishments or deeds shall at 
once, without cost to the settlers, cause patents to issue to each such 
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settler for his or her such holdings: Provided, That not to exceed 
one hundred and sixty acres shall be patented to any one person, and 
such recipient must possess the qualifications necessary to entitle him 
or her to enter such land under the homestead laws.” 

3 V. 

That Sec. 33, T. 15 N., R. 17 W., New Mexico, is within the limits 
of the grant made to the Atlantic & Pacific Railroad Company, and 
is opposite the portion of the road duly earned by the construction 
and acceptance of the line of road as provided for in the said Act of 
July 27, 1866. 

VI. 

That the Santa Fe Pacific Railroad Company, plaintiff herein, is 
the lawful successor to the Atlantic & Pacific Railroad Company, and 
as such successor, was duly requested by the Secretary of the In¬ 
terior to relinquish its claim to said Sec. 33 under the Act of April 
28, 1904, supra, on account of the settlement and occupation of the 
lands as provided for in said act, and on said request relinquishment 
was duly made, whereupon said section was patented by the United 
States to the settlers so occupying the land. 

VII. 

That following the due relinquishment of said section by the 
Santa Fe Pacific Railroad Company under the request of the Secre¬ 
tary of the Interior, selection was, on May 1, 1911, duly and law¬ 
fully made of all of Sec. 6, T. 15 N., R. 18 W., within the Santa Fe 
Land District, New Mexico, in lieu of the said section 33 relin¬ 
quished as aforesaid. 

VIII. 

That the said selection filed on May 1, 1911, by the Santa Fe 
Pacific Railroad Company, was in due form and in accordance 

4 with the regulations issued by the Secretary of the Interior, 
and was duly accepted by the local officers in charge of the 

Santa Fe Land District in the State of New Mexico, and duly re¬ 
ported to the Commissioner of the General Land Office for patenting 
under the said Act of April 28, 1904, supra. 


IX. 


That prior to the time of the filing of the said selection in ex¬ 
change, on May 1,1911, by the Santa Fe Pacific Railroad Company, 
to-wit, on June 15,1907, the land so selected being all of said Section 
6, was classified as coal land and appraised at the minimum price of 
$20.00 per acre. 

X. 

That while no formal appraisement had been made of the lands 
relinquished in said Section 33, which formed the base for the 
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selection filed on May 1, 1911, said section 33 had been included 
within the limits of a withdrawal of lands as coal lands. 

. XI. 

That the selection here in question was one of a group of selections 
all filed at the same time in the local land office at Santa Fe, New 
Mexico, being selections under the Act of April 28, 1904, supra, in 
lieu of sections relinquished to the United States under said act. 

XII. 

That in the consideration of this group of selections by the Land 
Department, one of the selections typical of the group was 

5 made a test case, and upon such consideration, the depart¬ 
ment refused approval to the selection solely upon the ground 

that because by a later classification of both the selected and base 
lands occurring in the years 1915 and 1916, different prices were 
fixed in appraisal of the value of the coal deposits in the selected and 
base land. 

XIII. 

That following the decision of the test case, the department ap¬ 
plied said decision to the remainder of the group, including the 
selection here in question, rejecting all of them. 

XIV. 

That thereupon the test case was taken into the courts in a suit 
filed in equity to restrain the Secretary from carrying into effect his 
decision in cancellation of the selection, and this case was, by suc¬ 
cessive appeals, carried to the Supreme Court of the United States, 
where it was determined in favor of the company May 29, 1922 
(259 U. S., 197). 

XV. 

That during the pendency of the test case in the courts, it was 
tacitly agreed between the company and the Secretary of the In¬ 
terior that the remaining selections in the group should remain in 
status quo to abide the decision of the courts on the test case, and 
following the decision of the Supreme Court the several selections 
were again considered by the Secretary of the Interior, and the 
selection here in question was again held for cancellation 

6 notwithstanding the decision of the court on the test case, 
upon the ground that the relinquished lands, forming the 

base for the selection here in question, although withdrawn as coal 
lands at the time of the filing of said selection, on May 1, 1911, had 
not then been specifically appraised with respect to the value of the 
coal deposits, and also because of a later appraisal of the base lands 
made in the years 1915 and 1916, by which appraisal 320 acres of 
the base lands are classified as non-coal, and the remaining 320 acres 
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of the base lands appraised as coal lands at varying prices from 
$20.00 to $56.00 per acre. A copy of the departmental decision in 
this regard, dated January 19, 1923, is hereto attached and marked 
plaintiff’s Exhibit “A.” 

XVI. 

That, notwithstanding, it was adjudged by the Supreme Court 
that “the moment that lands were relinquished at the request of the 
Secretary of the Interior, a contract was made and the Government 
was bound to convey to the company such vacant lands within the 
territory as the company should select, Provided, only, that they 
w y ere of equal quality,” and that “in theory of law the obligation was 
immediate when the selection was made, if it complied with the 
condition,” he rests his rejection of the selection solely upon an ap¬ 
praisal of the coal deposits in the base lands, which appraisal oc¬ 
curred four or five years after the company’s selection, although, in 
the opinion of the Court in the test case, it was held “that the Secre¬ 
tary went beyond the powers conferred upon him by the statute 
when he took into account facts not known at the time of the 
7 selection,” and notwithstanding the further fact that even by 
this classification one-half of the base lands were classified at 
prices equal to or in excess of the classified price of the selected lands 
at the time of the filing of said selection. 

That the section of land here involved lies and is within about the 
center of a body of lands, title to all the balance of which has been 
secured by the plaintiff, and it therefore bears a particular and 
strategic value to the plaintiff with respect to the operation and de¬ 
velopment of the remainder of said body of lands, and the with¬ 
holding of title therefor greatly lessens the value of the tract as a 
whole. 


XVII. 

That the action of the defendant is in plain violation of the statute 
as construed by the Supreme Court of the United States. 

Wherefore, the premises considered, your petitioner prays: 

1. That a writ of mandamus may be issued and directed to the 
respondent, Hubert Work, Secretary of the Interior, commanding 
him to deliver or cause to be delivered to your petitioner a patent to 
the land hereinbefore described as by the Act of April 28, 1904, 
supra, enacted. 

2. For such other and further right or relief or order as to the 
court may seem proper and the nature of petitioner’s case mav 
require. 
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To which end, petitioner prays that a rule may issue requiring the 
respondent herein, Hubert Work, Secretary of the Interior, 
8 to show cause, if any he has, why the writ of mandamus 
should not issue herein as prayed, 
f seal.] SANTA FE PACIFIC RAILROAD 

COMPANY, 

By E. J. ENGEL, 

Vice President. 

Attest: 

L. C. DEMING, 

Secretary . 


“Exhibit A.” 

Department of the Interior, 

Washington, D. C. 

A-3805. January 19, 1923. 

“G.” Santa Fe 015271. 

Thomas Leaden et al. 


v. 

Santa Fe Pacific Railroad Co. 

Selection canceled. Motion denied. 

Motion for Rehearing. 

The department has considered the motion for rehearing filed in 
behalf of the Santa Fe Pacific Railroad Company, in the above 
entitled cause, wherein the department by decision of August 30, 
1922, canceled selection (015271) filed by the company May 1, 
1911, under the Act of April 28, 1904 (33 Stat. 556), embracing all 
of Sec. 6, T. 15 N., R. 18 W., in lieu of all of Sec. 53, T. 15 N, 
R. 17 W., N. M. P. M., Santa Fe land district, New Mexico. 

The record discloses that the land included within the selection 
was, at the date of filing by the Santa Fe Pacific Railroad Company 
classified as coal land of the minimum price of $20 per acre, in ac¬ 
cordance with Commissioner’s letter “N” dated June 15, 1907, and 
remained in that status until August 25, 1915, when the same was 
withdrawn for reclassification and reappraisal. Subsequently the 
entire section selected was appraised as coal land at $119 per acre. 

The tract tendered as base land had not been classified or ap¬ 
praised by the Department of the Interior prior to date of selection 
as coal land of the minimum price. Under the decision of the De¬ 
partment of August 30.1922, it was held that the base lands tendered 
had been classified and appraised as coal lands at the date the 
9 selection was filed. This holding was error and the decision 
of the Department dated August 30, 1922, is modified to the 
extent of such holding. 
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The tract surrendered as base land by the Santa Fe Pacific Rail¬ 
road Company (Sec. 33, T. 15 N., R. 17 IV.) was officially noted 
upon the records of the Land Department pursuant to Commis¬ 
sioner’s letter of June 15, 1907, as “lands not classified—Withdrawn 
Lands.” By Executive order of July 9, 1910, promulgated prior to 
date of filing of selection, said base land was withdrawn for the pur¬ 
pose of classification and appraisement. The base lands tendered by 
the Santa Fe Pacific Railroad Company never having been classified 
or appraised at the date the selection was filed could not have then 
been accepted by the Department of the Interior in lieu of the selected 
tract, nor unless and until said base land subsequently was ascer¬ 
tained and found to be equal in quality to coal lands of the minimum 
price. The classification and appraisal made in 1915 and 1916, 
which was the only classification and appraisement ever made, 
classified 320 acres of said base land as non-coal land and the remain¬ 
ing 320 acres of said base land were classified and appraised as coal 
lands at various prices ranging from $20 to $56 per acre. 

This case does not come within the ruling by the Department in 
decision rendered upon motion for rehearing in the case of Thomas 
Leaden et al. v. Santa Fe Pacific Railroad Company (A 3798) for 
the reason that the lands relinquished by the company were neither 
at the date of selection specifically classified or appraised as being of 
quality equal to coal lands of the minimum price, nor subsequently 
ascertained to be of that quality. 

The selection was properly ordered canceled and the motion for 
rehearing is accordingly hereby denied. 

(Signed) ALBERT B. FALL, 

Secretary. 

Rule to Show Cause. 

Filed July 11, 1923. 

******* 

Upon consideration of the petition filed in the above entitled case, 
it is, by the court this 11th day of July, 1923, ordered: 

That the respondent, Hubert Work, Secretary of the Interior, be, 
and he hereby is, required to show cause, if any he has, on or before 
the 27th day of July, 1923, at ten o’clock A. M. why the writ of 
mandamus should not issue as in said petition prayed: Pro- 
10 vided, that a copy of said petition and of this order be served 
upon said respondent on or before the 20th day of July, 1923. 

WALTER I. McCOY, 

Justice. 

Service of petition & rule to show’ cause acknowledged July 11/23. 

C. EDW. WRIGHT, 

A tty. for Secretary of the Interior. 
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Respondent’s Answer. 

Filed July 27, 1923. 

******* 

Comes now Edward C. Finney, First Assistant Secretary, acting as 
Secretary of the Interior in the absence of Hubert Work, the re¬ 
spondent in the above entitled cause, and for answer to the petition 
herein filed as well as by way of return to the rule to show cause 
herein issued, says: 

1-9. He admits the averments of paragraphs 1 to 9 inclusive. 

10. Answering the averments of paragraph 10 he states that at no 
time prior to May 1, 1911 had said section 33 been classified as coal 
land; that prima facie it was agricultural land, but had been with¬ 
drawn for actual investigation with a view of classification according 
to such results as such investigation disclosed; in other words, said 
land was not withdrawn as coal land but was merely withdrawn for 
classification. 

11 11. He admits the averments of paragraph 11. 

12-13. Answering the averments of paragraphs 12 and 13 
he states that it is true that one case known by its docket number on 
appeal as D-24,646 was made a test case in the sense that relator pre¬ 
sented therein an elaborate brief on certain matters of law governing 
the exchange of base and selected land (as for example whether 
“value” was equivalent to “quality”) but avers that each case was 
adjudicated on its own merits; and he admits that in such cases as 
presented information obtained in 1915 or 1916 such information 
was considered in passing upon the question of whether base and 
selected lands were of equal quality. He further admits that the 
selection involving the land here in controversy was rejected. 

14. Answering the averments of paragraph 14, he avers that re¬ 
lator filed two suits in this court, one involving a rejected selection 
known by its docket number on appeal as D-24,650, the other in¬ 
volving another rejected selection known by its docket number on 
appeal as D-24,405; and he admits that said suits were ultimately 
determined in favor of the relator as alleged in said paragraph; but 
he further avers that neither of said suits involve the selection of the 
land here in controversy. He further avers that subsequent to said 
decision of the Supreme Court of the United States all of relator’s 
selections, including the selection involved in this action were re¬ 
considered and readjudicated by the respondent in the light of said 
decision. 

15. He admits the allegations of paragraph 15 but denies that the 
base land here involved was withdrawn as coal land at the 

12 time of filing selection, and avers that the selection was re¬ 
jected solely on the grounds and for reasons set forth in the 

departmental decision of January 19, 1923, copy of which consti¬ 
tutes relator’s Exhibit “A.” 
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16. He denies the averments of the first paragraph of paragraph 
16. Answering the averments of the second paragraph thereof, he 
states that he has no information other than as appears in said para¬ 
graph as to the particular and strategic value of the selected land i h 
its relation to other land possessed by the relator; but he is informed 
and believes, and therefore avers, that the alleged body of lands is 
operated and developed by the relator or by grantees of the relator 
for the coal contents thereof; and he avers that at the rendition of the 
decisions of the Department concerning the land in controversy and 
the other selections referred to in paragraph 15 of the petition, it 
was understood and agreed between the respondent and the repre¬ 
sentative of the relator that the latter should be, and was, accorded a 
preference right to a lease of the coal contents of the selected land 
under the terms of the general leasing act of February 25, 1920. 

17., He is advised that the averment of paragraph 17 amounts to 
a conclusion of law which he need not answer. 

For further answer he avers the fact to be that at the time of re¬ 
lator’s selection of the land in controversy, the selected land was 
known to be coal land valued and held for sale at $20 an acre, and 
that the base land offered in exchange was not then known to be 
coal land or anything other than agricultural land of the character 
known in public land law as double minimum land and 
13 valued at $2.50 an acre. 

Wherefore, having made full and complete answer to the 
petition and return to the rule to show cause, he prays that said rule 
may be discharged, that said petition may be dismissed with costs to 
the respondent to be taxed by the clerk, and that he may be permitted 
to depart hence without dav. 

EDWARD C. FINNEY, 

Acting Secretary of the Interior. 

C. EDWARD WRIGHT, 

Attorney. 

District of Columbia, ss: 

Edward C. Finney, Acting Secretary of the Interior, being first 
sworn says that he has read over the aforegoing answer by him 
subscribed and is acquainted with the contents thereof; that he is 
informed that the matters of fact therein set forth are true and he 
believes them to be true. 

EDWARD C. FINNEY, 

Acting Secretary of the Interior. 

Subscribed and sworn to this 26th day of July, 1923, before me. 
[seal.] W. BERTRAND ACKER, 

Notary Public in and for the 

District of Columbia. 
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14 Stipulation for Amendment of Plaintiff's Bill. 

Filed September 26, 1923. 

******* 

It is hereby agreed by and between the parties to the above entitled 
cause that paragraphs VI, IX, X and XV, of the bill of complaint, 
filed herein, may be amended to read as follows: 

VI. 

That the Santa Fe Pacific Railroad Company, plaintiff herein, is 
the lawful successor to the Atlantic & Pacific Railroad Company, and 
as such successor, was duly requested by the Secretary of the In¬ 
terior to relinquish its claim to said Sec. 33 under the Act of April 28, 
1901, supra, on account of the settlement and occupation of the 
lands as provided for in said act, and on said request relinquishment 
was duly made August 11, 1910, and accepted by the Secretary of the 
Interior January 27, 1911, whereupon said section was patented by 
the United States to the settlers so occupying the land. 

IX.' 

That prior to the time of the filing of the said selection in ex¬ 
change, on May 1, 1911, by the Santa Fe Pacific Railroad Company, 
to-wit, on June 15, 1907, the land so selected being all of said Sec¬ 
tion 6, was classified as coal land and appraised at the minimum 
price of $20.00 per acre, and stood so classified at the date selection 
was filed. 

15 X. 

That while no formal appraisement had been made of the coal 
deposits in the lands relinquished in said Section 33, which formed 
the base for the selection filed on May 1, 1911, said section 33 had 
been included within the limits of a withdrawal of lands believed to 
be coal lands, as evidenced by Executive Order of withdrawal dated 
July 9, 1910, and known as New Mexico Executive Order No. 1, copy 
hereto attached as Exhibit “A,” and both selected and base tracts 
were within fifteen miles of a completed railroad. 

XV. 

That during the pendency of the test case in the courts, it was 
tacitly agreed between the company and the Secretary of the In¬ 
terior that the remaining selections in the group should remain in 
status quo to abide the decision of the courts on the test case, and 
following the decision of the Supreme Court the several selections 
were again considered by the Secretary of the Interior, and the 
selection here in question was again held for cancellation notwith- 
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standing the decision of the court on the test case, upon the ground 
that the relinquished lands, forming the base for the selection here 
in question, although withdrawn as coal lands at the time of the 
filing of said selection on May 1, 1911. had not then been specifically 
appraised with respect to the value of the coal deposits, and also be¬ 
cause of a later appraisal of the base lands made in the years 1915 
and 1916, by which appraisal 320 acres of the base lands are classified 
as non-coal and the remaining 320 acres of the base lands 
16 appraised as coal lands at varying prices from $20.00 to 
$56.00 per acre. A copy of the departmental decision in 
this regard, dated January 19, 1923, is hereto attached and marked 
plaintiff’s Exhibit “B.” 

F. W. CLEMENTS, 

C. EDWARD WRIGHT, Attorney for Plaintiff. 

Attorney for Defendant. 

“B.” 

JGP. 

Department of the Interior, 

General Land Office, 


Washington. 

August 6, 1923. 

I hereby certify that the annexed copy of Order of Withdrawal, 
New Mexico No. 1, is a true and literal exemplification from the 
original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[seal.] D. K. PARROTT, 

Acting Assistant Commissioner 

of the General Land Office. 


17 jyh-ln. 252454-16. 55332. B & G-l. Jul. 13, 1910. 

Las Cruces, Roswell, Santa Fe, Geo. Surv. & Forest Service. 
CAH July 21/10. 


Department of the Interior, 

Lhiited States Geological Survey, 

Washington. 

Office of the Director. 

July 6, 1910. 

The Honorable the Secretary of the Interior. 

Sir: 

In accordance with your instructions, I recommend the with¬ 
drawal for coal land classification and appraisement of the following 
areas in the State of New Mexico, which are believed to contain 
workable deposits of coal: 
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Order of Withdrawal. 

Coal Land Withdrawal—New Mexico No. 1. 

It is hereby ordered that those certain orders of withdrawal made 
heretofore on July 26, 1906, October 10, 1906, October 13, 1906, 
October 15, 1906, April 22, 1907, May 9, 1907, December 13, 1907, 
February 3, 1908, April 2, 1909. August 9, 1909, in so far as the 
same include any of the lands hereinafter described, be, and the 
same are hereby ratified, confirmed and continued in full force and 
effect; and subject to all of the provisions, limitations, exceptions 
and conditions contained in an act of Congress entitled “An Act to 
authorize the President of the United States to make withdrawals 
of public lands in certain cases,” approved June 25, 1910, and in an 
act of Congress entitled: An Act to provide for agricultural entries 
on coal lands,” approved June 22, 1910, there is hereby withdrawn 
from settlement, location, sale or entry, and reserved for classi- 
18 fication and appraisement with respect to coal values all of 
those certain lands of the United States set forth and par¬ 
ticularly described as follows, to wit: 

New Mexico Principal Meridian, New Mexico. 

Santa Fe: Ts. 24 to 26 N., R. 1 E., inclusive. All of townships 

Ts. 27 to 30 N., R. 1 E.—All portions lying without 
Tierra Amarilla Grant. 

“ “ T. 31 N., R. 1 E.—Sec. 4, S. W. Vi of N. W. i/ 4 , S. W. 

y 4 ,S. W. Vi of S. E. Vi, lot 4; 

Secs. 5 to 9 inclusive; 

Sec. 10, W. % of S. W. i/ 4 ; 

Sec. 15, W. i/ 2 of N. W. y 4 ; 

Sec. 16, N. y 2 , N. y 2 of S. V 2 , S. W. y 4 of S. W. i/ 4 ; 

Sec. 17, all; 

Sec. 18, N. E. y 4 , E. % of N, W. i/ 4 , N. E .}/ 4 of 

s. w. y 4 , n. y 2 of s. e. y 4 , s. e. y 4 of s. e. y 4 , 

lots 1 and 2; 

Sec. 19, S. E. y 4 of N. W. y 4 , E. % of S. W. i/ 4 , 
S. E. Vi, lots 2, 3, and 4; 

Sec. 20, E. y 2 , E. i/ 2 of N. W. %, N. W. % of 
N. W. i/ 4 , S. W. y 4 ; 

Sec. 21, S. i/ 2 of N. E. Vi, W. %, S. E. y 4 ; 

Sec. 22, S. W. y 4 of N. W. V 4 , S. W. i/ 4 , lots 3 
and 4; 

Sec. 27. W. V 2 , lots 1, 2, 3 and 4; 

Secs. 28 to 33 inclusive; 

Sec. 34, W. ! 2 , lots 1, 2, 3 and 4. 

T. 12 N., R. 5 E.—All of township without Tejon, San 
Pedro ; San Antonio de las Huertas Grants. 

T. 14 N., R. 7 E.—All portions lying wdthout Santo 
Domingo Pueblo, Ortiz Mine, and Mesita de Juan 
Lopez Grants, except Sec. 24, lot 2, and Sec. 25, lot 1. 


13 


HUBERT WORK, SECRETARY OF THE INTERIOR. 

Santa Fe: T. 16 N., R. 12 E.—All portions lying without Alex¬ 
ander Valle Grant, and Pecos Pueblo. 

“ “ T. 25 N., R. 13 E.—All portions lying without Rancho 

19 del Rio Grande, San Fernando de Taos, Serna, Gijosa, 

and Antonio Leroux Grants, and Taos Pueblo. 

Santa Fe: T. 26 N., R. 13 E.—All portions lying without Antonio 

Leroux and Antonio Martinez Grants. 

“ “ T. 24 N., R. 14 E.—All portions lying without Rancho 

del Rio Grande Grant. 

“ “ T. 25 N., R. 14 E.—All of township. 

“ “ T. 26 N., R. 14 E.—All portions lying without Antonio 

Martinez Grant. 

T. 24 N., R. 15 E.—All portions lying without Rancho 
del Rio Grande Grant. 

T. 25 N., R. 15 E.—All portions lying without Maxwell 
Grant. 

T. 26 N., R. 15 E.—All portions lying without Maxwell 
Grant. 

T. 23 N., R. 19 E.—All of township. 

T. 24 N., R. 19 E.—All portions lying without Maxwell 
Grant. 

T. 23 N., R. 20 E.—All portions lying without Mora 
Grant. 

T. 24 N., R. 20 E.—All portions lying without Maxwell 
Grant. 

T. 23 N., R. 21 E.—All portions lying without Mora 
Grant. 

T. 24 N., R. 21 E.—All portions lying without Maxwell 
Grant. 

Ts. 18 to 26 N., R. 1 W., inclusive.—All of township. 

T. 27 N., R. 1 W.—All portions lying without Jicarilla 
Apache Indian Reservation. 

T. 31 N., R. 1 W.—Secs. 1 to 10, inclusive; 

Sec. 11, N. i/ 2 , S. W. y 4 , W. y 2 of S. E. 1 / 4 ; 

Sec. 12, E. 1 / 2 , E. 1/2 of N. W. 1 / 4 , N. W. V 4 of N. W. 
y 4 , N. E. 1/4 of S. W. 1/4 ; 

Sec. 13, N. E. 14 of N. E. V 4 , S. W. % of N. W. %. 
S. W. y 4 , S. W. 14 of S. E. y 4 ; 

Sec. 14. S. y 2 of N. E. %, W. %, S. E. % ; 

Secs. 15 to 18, inclusive. 

T. 17 N., R. 2 W.—All portions lying without M. & S. 
Montoyo, Ojodel del Espiritu Santo Grants. 

20 Ts. 18 to 21 N., R. 2 W., inclusive.—All of township. 

Ts. 24 to 26 N., R. 2 W., inclusive.—All of township. 

Ts. 2 and 3 N., R. 3 W.—All of township. 

T. 16 N., R. 3 W.—All portions lying without Ignacio 
Chaves Grant. 

Ts. 17 to 21 N., R. 3 W., inclusive.—All of township. 

Ts. 24 and 25 N., R. 3 W.—All of township. 

T. 3 N., R. 4 W.—All of township. 
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Santa Fe: T. 14 N., R. 4 W.—All portions lying without Cebolleta, 

and Nuestra Senora de la Luz de las Lagunitas Grants. 

T. 15 N., R. 4 W,—All portions lying without Ignacio 
Chaves Grant. 

T. 16 N., R. 4 W.—A- portions lying without Ignacio 
Chaves Grant. 

Ts. 17 to 20 N., R. 4 W., inclusive.—All of township. 

T. 27 N., R. 4 \V.—All of township. 

Ts. 31 and 32 N., R. 4 W.—All of township. 

T. 2 N., R. 5 W.—All of township. 

T. 14 N., R. 5 W.—All portions lying without Cebolleta 
Grant. 

T. 15 N., R. 5 W.—All portions lying without Ignacio 
Chaves Grant. 

T. 16 N., R. 5 \V.—All portions lying without Ignacio 
Chaves Grant. 

Ts. 17 to 20 N., R. 5 W., inclusive.—All of township. 

Ts. 31 and 32 N., R. 5 W.—All of township. 

Ts. 13 and 14 N., R. 6 W.—All portions lying without 
Cebolleta Grant. 

Ts. 15 and 16 N., R. 6 W.—All portions lying without 
Ignacio Chaves and Felipe Tapoyo Grants. 

21 Ts. 17 to 19 N., R. 6 W., inclusive.—All of township. 

T. 13 N., R. 7 W.—All portions lying without Barto- 
lome Fernandez, San Mateo, and Cebolleta Grants. 

T. 14 N., R. 7 W.—All portions lying without Barto- 
lome Fernandez Grant. 

T. 15 N., R. 7 W.—All portions lying without Felipe 
Tapoyo Grant. 

Ts. 16 to 19 N., R. 7 W., inclusive.—All of township. 

T. 13 N., R. 8 W.—All portions lying without Barto- 
lonie Fernandez and San Mateo Springs Grants. 

T. 21 N., R. 8 W.—All of township. 

T, 13 N., R. 9 W.—All of township. 

T. 13 N., R. 10 W.— “ “ 

T. 14 N., R. 11 W.— “ “ 

T 32 N R 11 W_ 11 u l ' 

Ts. 31 and 32 N., R. 12 W.—All of township. 

T. 24 N., R. 13 W.—All of township. 

Ts. 30 to 32 N., inclusive.—All of township, R. 13 W. 

T. 15 N., R. 14 W.—All of township. 

T. 29 N., R. 14 W.—All portions lying without Navajo 
Indian Reservation. 

T. 30 N., R. 14 W.—All of township. 

T. 7 N., R. 15 W., Secs. 1 to 4, inclusive; 

Sec. 5, E. i/ 2 , E. y 2 of W. V 2 ; 

Secs. 8 to 17, inclusive; 

Sec. 18. N. E. 1/4, E. y 2 of N. W. %, S. V 2 ; 

Secs. 19 to 36. inclusive. 

T. 15 N., R. 15 W.—All portions lying without Fort 
Wingate Military Reservation. 
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Santa Fe: 
22 


T. 29 N., R. 15 W.—All portions lying without Navajo 
Indian Reservation. 

T. 30 N., R. 15 W.—All of township. 

T. 7 N., R. 16 W., Sec. 3, W. y 2 of N. W. V 4 ; 

Sec 4 E V? * 

Sec’. 5, N. E. V 4 , E. % of N. W. %; 

Sec. 20, S. y 2 of S. %; 

Sec. 21, S. % of S. y 2 ; 

Sec. 22, S. y 2 of S. %; 

Sec. 23, S. y 2 of S. V 2 ; 

Sec. 24, S. y 2 of S. y 2 ; 

Secs. 25 to 29, inclusive; 

Sec. 30, S. V 2 ; 

Secs. 31 to 36, inclusive. 

Ts. 8 and 9 N., R. 16 W.—All of township. 

Ts. 10, 11 and 12 N., R. 16 W.—All portions lying 
without Zuni Indian Reservation. 

T. 29 N., R. 16 W.—All portions lying without the 
Navajo Indian Reservation. 

T. 30 N., R. 16 W.—All of township. (See Ex. Order 
#1864-12-1-13.) 

T. 3 N., R. 17 W., Sec. 5, S. W. y 4 ; 

Sec. 6, S. y 2 ; 

Secs. 7 to 10, inclusive; 

Sec. 13, S. y 2 ; 

Sec. 14, S. % ; 

Secs. 15 to 36, inclusive. 

T. 4 N, R.17W., Sec. 1.—All; 

Sec. 2 E y> • 

Sec. 11, N. E. %, N. y 2 of S. E. V 4 ; 

Sec. 12, N. i/ 2 , N. y 2 of S, 

Ts. 5 to 8 N., R. 17 W., inclusive.—All of township. 

T. 9 N., R. 17 W.—All portions lying without the Zuni 
Indian Reservation. 

T. 13 N., R. 17 W.—All portions of the following lands 
lying without Fort Wingate Military Reservation: 
Secs. 1 to 3, 10 to 15. inclusive: 

Sec. 22, N. %; 

Sec. 23, N. %; 

Secs. 24 and 25.—All; 

Sec. 36, E. y>. 

T. 14 N., R. 17 W.—All portions lying without Fort 
Wingate Military Reservation in Secs. 3, 10, 15, 22, 
27 and 34; 

Sec. 4, E. y>. 

T. 15 N., R. 17 W.—All portions of the following lands 
lying without Fort Wingate Military Reservation: 
Secs. 1 to 29, inclusive; 

Sec. 30, E. y>; 

Sec. 32, E. V 2 ; 

Secs. 33 to 36, inclusive. 
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Santa Fe: T. 4 N., R. 18 W., Sec. 7, S. E. % of N. E. S. V 2 of 

S. i/ 2 , N. E. y 4 of S. E. i/4; 

Sec. 8, S. 1/2 of N. 1 / 2 , S. %; 

Secs. 17 to 20, 28 to 83, inclusive; 

Sec. 34, S. 1/2 of N. %, S. %; 

Sec. 35, S. 1/2 of N. %, S. %; 

Sec s. 36, S. y 2 of N. %, S. %. 

Ts. 5 and 6 N., R. 18 W.—All of township. 

T. 11 X., R. 18 \Y.—All portions lying without the 
Zuni Indian Reservation. 

T. 12 N., R. 18 W.—All of township. 

T. 15 N., R. 18 W., Sec. 1 , all; 

Sec. 2, E. V 2 ; 

Sec. 11, N. E. 1 / 4 ; 

Secs. 12 and 13, all. 

T. 4 N., R. 19 W., Sec. 2, W. y 2 ; 

Secs. 3 to 10, inclusive; 

Sec. 11, W. 1 / 2 , S. 1/2 of S. E. 1 / 4 ; 

Sec. 12, S. 1/2 of N. 1 / 2 , S, V 2 ; 

Secs. 13 to 36, inclusive. 

Ts. 5, 6 and 7 N., R. 19 W.—All of township. 

T. 12 N., R. 19 W., Sec. 3, W. %; 

Secs. 4 to 10, inclusive; 

Sec. 11 , S. y 2 of S. %; 

Secs. 13 to 36, inclusive. 

T. 13 N., R. 19 W., Secs. 19 to 21, inclusive; 

Sec. 28, N. V 2 ; 

Sec. 29, N. 1 / 2 , W. % of S. W. %; 

Secs. 30 and 31, all; 

Sec. 32, W. 1/2 of W. %. 

T. 5 N., R. 20 W., Sec. 7, S. % ; 

Sec. 13, S. ; 

Sec. 14, S. %; 

Sec. 15, S. y 2 ; 

Sec. 16, W. 1 / 2 , S. E. %; 

Secs. 17 to 36, inclusive. 

Ts. 6 and 7 N.. R. 20 W.—All of township. 

T. 8 N., R. 20 W.—AH portions lying without Zuni 
Indian Reservation. 

24 T. 13 N., R. 20 AY.—All of township. 

T. 14 N., R. 20 W., Sec. 1, N. W. %; 

Secs. 2 to 11,14 to 21, inclusive; 

Sec. 22, N. 1 / 2 , S. W. y 4 ; 

Sec. 23, N. y 2 ; 

Sec. 27, W. y 2 ; 

Secs. 28 to 34, inclusive; 

Sec. 35, W. y 2 . 
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Santa Fe: T. 15 N., R. 20 W., Sec. 17, W. V 2 ; 

Secs. 18 to 21, inclusive; 

Sec. 22, W. i/ 2 of W. y 2 ; 

Sec. 27, W. y 2 of W. %; 

Secs. 28 to 33, inclusive; 

Sec. 34, W. 1/2 of W. V 2 . 

T. 15 N., R. 21 W.—All of township. 

Las Cruces: Ts, 12 and 14 S., R. 3 W.—All portions lying without 

Pedro Armendaris Grant, No. 33. 

T. 15 S., R. 3 W.—All of township. 

Ts. 12,13, and 14 S., R. 4 W.—All portions lying with* 
out Pedro Armendaris Grant, No. 33. 

Roswell: T. 10 S., R. 12 E.—All of township. 

Ts. 7 to 10 S., R. 13 E.—All of townships, inclusive. 

T. 5 S., R. 14 E.—All of township. 

Ts. 7 and 8 S., R. 14 E.—All of township. 

T. 9 S., R. 14 E.—All portions lying without Fort Stan¬ 
ton Marine Hospital Reserve. 


The area involved in this order is approximately 2,944,279 acres. 
Very respectfully, 


GEO. OTIS SMITH, 


Director. 


25 . July 7, 1910. 

Respectfully referred to the President with the recommendation 
that the same be approved. 

R. A. BALLINGER, 

Secretary. 

Approved July 9, 1910 and referred to the Secretary of the In¬ 
terior. 

WM. H. TAFT, 

President. 


Referred to the Commissioner of the General Land Office, for ap¬ 
propriate action. 


FRANK PIERCE, 

Acting Secretary. 


Demurrer. 


Filed September 26,1923. 
******* 

Comes now the relator by his attorney and says that the answer of 
the defendant to the rule to show cause issued in the above entitled 
cause is bad in substance. 


3—4237a 
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Points to be Argued. 

1. The decision of the United States Supreme Court in the case of 
Santa Fe Pacific Railroad Company v. Albert Fall, Secretary of the 
Interior, decided May 29, 1922 (259 U. S. 197), disposes of all mat¬ 
ters set forth in said answer. 

2. That nothing set forth in the answer filed in this cause differ¬ 
entiates this case from that decided by the Supreme Court of the 
United States May 29, 1922. 

F. W. CLEMENTS, 

Attorney for Santa Fe Pacific Railroad Company. 

26 Memorandum Opinion. 

Filed September 27,1923. 
******* 

This is a suit in mandamus to compel the issuance of patent to 
relator for all of Section 6, T. 15 N., R. 18 W., New Mexico, in lieu 
of Section 33, T. 15 N., R. 17 W., New Mexico, relinquished by 
relator, August 11, 1910, accepted by defendant, January 27, 191 i, 
in accordance with the provisions of an Act of Congress, approved 
April 28, 1904. 

The relator is a land-grant railroad, so-called (Act of July 27, 
1866), its grant excluding mineral lands, except iron or coal lands. 

By said Act of Congress, of 1904, supra, the company, upon re¬ 
quest of the Secretary of the Interior, was authorized to relinquish 
to the United States any granted section or sections occupied by any 
settler or settlers as a home or homestead, &c.; with the right, there¬ 
upon, “to select in lieu thereof and to have patented other sections of 
vacant public land of equal quality in said Territory, as may be 
agreed upon w T ith the Secretary of the Interior.” 

As above stated, the company relinquished said Section 33, Au¬ 
gust 11, 1910, the relinquishment was accepted by the Secretary, 
January 27, 1911, “whereupon said section was patented by the 
United States to the settlers so occupying the land,” (Par. VI, 
amended petition). 

It appears that the land desired by the company, namely, said 
Section 6, in lieu of the relinquished Section 33, had been classified, 
June 15, 1907, as coal land and appraised at the minimum 

27 price of $20 per acre, and stood so classified at the date of the 
lieu selection thereof, May 1, 1911. 

But, so defendant contends, the base land (namely, said Section 
33), had not been classified as coal or appraised as such at the date 
of the lieu selection; that, prima facie, it then was of the character 
of agricultural land, because its relinquishment, under said act of 
1904, was in aid of a settler or settlers thereon as a home or home¬ 
stead by themselves or their predecessors in interest for a period of not 
less than twenty-five years before the passage of the Act of 1904, and 
to whom, upon such relinquishment by the company, patent issued 
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by the United States, upon the relinquishment and acceptance 
thereof, supra. 

Relator challenges defendant’s contention in that regard, and 
notes that the base or relinquished Section 33 was specifically in¬ 
cluded, along with divers other described tracts, in coal land with¬ 
drawal recommended July 6, 1910 (under the provisions of the Act 
of June 25, 1910), by the Director of the U. S. Geological Survey; 
approved by the Secretary of the Interior, July 7, 1910, and made 
effective, July 9,1910, by the approval of the President of the United 
States. 

As to this, defendant replies that such withdrawal was neither a 
classification nor an appraisal, but merely a withdrawal for coal land 
classification and appraisal; and that, thereafter, and as a result of 
investigation made, this particular section (base land), was returned 
as 320 acres classified as coal land, at prices varying from $20 to $56 
per acre; the remaining 320 acres being classified as non- 

28 coal. 

The question in the case thus narrows itself to the limited 
inquiry whether, at the time of the selection, the base land offered 
for the lieu selection was “of equal quality” with that sought in ex¬ 
change. 

If the inclusion of the base tract in the coal land withdrawal of 
July 9, 1910, is to be regarded as the classification of the tract as coal 
land, there is force in the contention. 

It may be assumed that the inclusion of the tract in the withdrawal 
is an indication that it was then believed that that tract, as well as all 
others included within the withdrawal, were of the class described as 
coal lands; indeed, the opening paragraph of the order recites that 
the lands described “are believed to contain workable deposits of 
coal.” That, however, does not suggest that the mere withdrawal 
itself operated to effect a classification of the lands embraced in the 
list as being, in fact, coal land. Indeed, the fact may well be that 
many of the tracts turned out, upon investigation, to be non-coal— 
as did 320 acres of the very section here in question. 

At the time of the withdrawal, July 9, 1910, the base land was 
really not properly subject to withdrawal at all, as the Court under¬ 
stands the matter, as the act of June 25, 1910, under which the with¬ 
drawal was made, had relation only to “public lands,” and hence this 
granted section of railroad land was not properly subject to with¬ 
drawal. (Payne v. Central Pacific Ry. Co., 255 U. S. 228, 237-8.) 

The fact is that many withdrawals of public lands had been 

29 made during the years, until finally there was passed the Act 
of June 25, 1910 (36 Staf. 84-7), sometimes referred to as the 

Pickett Act, which expressly authorized withdrawals to be made by 
the President of public lands for certain defined purposes. 

That act, in its first section, provides: 

“That the President may, at any time in his discretion, tem¬ 
porarily withdraw from settlement, location, sale, or entry, any of the 
public lands of the United States * * * and reserve the same 

for water-power sites, irrigation, classification of lands, or other pub- 
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lie purposes to be specified in the orders of withdrawals, and such 
withdrawals or reservations shall remain in force until revoked by 
him, or by an act of Congress.” (Italics supplied.) 

In the practical operation of the above act, the Court is not ad¬ 
vised that the mere temporary withdrawal of a tract of public land 
for a specified purpose operated, in and of itself, as an adjudication 
or determination of the matter in respect or aid of which the tem¬ 
porary withdrawal itself was made. On the contrary, the author¬ 
ized withdrawal was in aid of opportunity afforded the Government 
to investigate as to certain supposed or believed natural resources, 
which thereafter might or might not turn out to be well founded. 
Indeed, it may well be that after withdrawal and as the result of 
detailed examination, the temporary withdrawal has been raised as 
to very many tracts, and the same restored to the public domain. 

Being of opinion that the mere withdrawal of the base tract for 
purpose of coal land classification and appraisement, under the Act 
of June 25, 1910, was not the equivalent of a classification of the 
tract as coal land, it results that, at the time of the selection, there 
was nothing before the Secretary of the Interior by which he 
30 properly and advisedly could determine that the base tract 
was of equal quality with the lieu tract; from which it fol¬ 
lows, that the demurrer of relator to the answer of respondent herein 
should be and is overruled. 

A. A. HOEHLING, 

Justice. 

September 27, 1923. 

Supreme Court of the District of Columbia. 

Thursday. September 27,1923. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

Upon consideration of the demurrer of relator filed herein to 
answer of defendant to rule to show cause, it is ordered that said 
demurrer be, and it is hereby overruled. 

Joinder of Issue. 

Filed December 17, 1923. 

******* 

Now comes the relator by his attorney, and joins issue upon the 
respondent's return to the rule to show cause in the above styled 
action. 

F. AV. CLEMENTS, 
Attorney for Relator. 
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31 Memorandum Opinion. 

Filed December 17, 1923. 

• • 

******* 

This is a suit in mandamus to compel the issuance of patent to 
relator for a certain section of described land. Upon the filing of 
answer to the petition, the relator demurred thereto, which demurrer 
was overruled, as per memorandum opinion filed by the Court Sep¬ 
tember 27,1923. 

Recently, the matter has again been submitted to the Court for 
reconsideration and for the entry of such final judgment therein as 
the Court may deem proper; and, in that behalf, counsel for the 
parties have filed an agreed statement of facts, also typewritten briefs 
in support of their respective contentions. 

Counsel for relator contends that certain additional facts supplied 
in the agreed statement of facts, supra, disclose that the relator is 
entitled to the relief prayed; whereas counsel for the respondent 
contends to the contrary. 

The Court has given careful consideration to the additional facts, 
above referred to, and has reached the conclusion that the relator has 
not established its right to the section of land in question. 

Accordingly, let appropriate judgment be entered herein for the 
defendant, together with his costs of suit. 

A. A. HOEHLING, 

Justice. 

December 17, 1923. 

32 Agreed Statement of Facts (Amended). 

Filed May 1, 1924. 

******* 

The above entitled cause coming on to be heard by the court on 
relator’s joinder of issue on respondent’s answer and return to the 
rule to show cause, it is hereby stipulated and agreed that the follow¬ 
ing statement of facts is to be taken as true the same as if each fact 
was introduced and proved in evidence: 

1. Facts alleged in the petition and its amendment and not cate¬ 
gorically denied in the answer are to be taken as parts of the facts 
stipulated in this statement; and facts alleged in the answer are 
likewise to be taken as part of this statement unless any thereof may 
be regarded as contradicted by anything hereinafter set forth. 

2, May 1, 1911, the relator duly filed in the district land office, 
Santa Fe, New Mexico, a number of selections of lands in lieu of 
other lands relinquished by the company on reauest of the Secretary 
of the Interior under the Act of April 28, 1904, and among them 
was one covering all of Sec. 6, T. 15 N., R. 18 W., herein known as 
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the ‘‘selected land,” the same being in lieu of Sec. 33, T. 15 N., R. 
17 W., herein known as the “base land.” 

3. The several selections so filed May 1,1911, were duly examined 
and forwarded by the local officers to the Commissioner of the General 
Land Office; protests were fded against some of the selections charg¬ 
ing inequality of base and selected lands; and the Commissioner of 
the General Land Office ordered an investigation of the lands both 

base and selected and such investigation later made reported 

33 different values in the selected and surrendered lands, based 
generally on the value of their respective coal deposits. On 

this investigation the Commissioner of the General Land Office held 
the several selections for cancellation holding them not to be of 
equal value with the base lands; this action being applied to all the 
several selections. Two of these cases were carried to the courts 
after the Secretary of the Interior had sustained the Commissioner’s 
decision rejecting the selection; and in the cases carried to the court 
the Supreme Court of the United States in its decision of May 29, 
1922 (259 U. S., 197), held as follows: 

(1) That a relinquishment of lands at the Secretary’s request 
effected a contract binding the Government to convey such vacant 
lands within the Territory as the company should select, provided 
only they were of equal quality with the lands relinquished. P. 199. 

(2) That the equality must be determined according to the con¬ 
ditions existing at the time of selection. P. 200. 

(3) That where the Secretary undertook to cancel selections be¬ 
cause of higher values of the selected lands, revealed by investiga¬ 
tions made long after the selections, it was an abuse of his discretion 
under the act which should be restrained. P. 199. (Syllabus.) 

4. It was tacitly agreed between the interested parties that the 
several rejected selections so filed on May 1, 1911, but not involved 
in the cases carried into the courts, should remain suspended in the 
Land Department awaiting determination of the cases pending in 
the courts. Following said decision by the Supreme Court the Sec¬ 
retary of the Interior took up the several selections aforesaid and 
granted all of them save and except the selection of Sec. 6, T. 15 N., 

R. 18 W., selected in lieu of Sec. 33, T. 15 N., R. 17 W.; and 

34 in respect to said selection he again rejected the same for 
reasons set forth in his decision of January 19, 1923, plain¬ 
tiffs Exhibit “A.” 

5. The selected and base lands described in the preceding para¬ 
graph of this agreement were on May 1, 1911, both within 15 miles 
of a constructed line of railroad. 

6. April 12, 1907, new regulations were promulgated by the Sec¬ 
retary of the Interior governing the disposal of coal lands upon the 
public domain and by paragraph 0 of these regulations it was pro¬ 
vided : 

Information will be furnished registers and receivers by the Com¬ 
missioner of the General Land Office of the price at which all coal 
lands in their respective districts will be offered. The local land 
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offices will from time to time be furnished with schedules and maps 
(1) showing lands known to lie without ascertained coal areas and 
open to entry under the general land laws, according to the character 
of each particular tract; (2) showing lands known to contain work¬ 
able deposits of coal, whereon prices will be fixed upon information 
derived from field examination; and (3) showing lands containing 
coal of such character as may, from their location at a distance from 
transportation lines, be sold at the minimum price fixed by the 
statute as hereinafter stated. 

Local land officers will allow coal entries for lands in the first and 
third classes at the minimum price fixed by the statute, and for those 
in the second class at the prices stated in the schedules and maps 
furnished them. Lands listed in classes 2 and 3 are subject to entry 
under the coal-land laws only, unless shown by the applicant to be of 
such character as to be subject to entry under some other law. For 
those lands listed as of the first and third classes (when entered under 
the coal-land laws) the price is not less than $10 per acre when situ¬ 
ated more than 15 miles from a completed railroad and $20 when 
situated within 15 miles from a completed railroad; and where the 
lands lie partly without such limit, the higher price must be paid for 
each smallest legal subdivision the greater part of which lies within 
15 miles of such railroad. The term “completed railroad” is con¬ 
strued to mean a railroad actually constructed, equipped, and operat¬ 
ing at the date of entry. The distance is to be calculated from the 
point on such railroad nearest the lands applied for, and the facts in 
each case must be shown by the affidavit of the applicant, corrob¬ 
orated by the affidavit of some disinterested credible person having 
actual knowledge thereof. (35 L. D., 665-667.) 

35 Thereafter and on April 24, 1907, supplemental instruc¬ 

tions were issued by the Commissioner with the approval of 
the Secretary addressed to local land officers, paragraph 1 of which 
is as follows: 

Lands heretofore withdrawn from coal entry and not released from 
such withdrawals shall be entered on the tract books as “coal lands.” 

Said supplementary instructions further provided: 

You will be furnished, from time to time, township maps showing 
the coal lands in the respective townships, containing thereon the 
price at which such coal lands will be sold. Lands not enumerated 
and priced as “coal lands” in any such township map shall be treated 
as restricted to entry under the general land laws and you will so 
note on your tract books. Upon the filing of such maps coal claims 
may be received, as provided by the regulations of April 12, 1907 
(33 L. D., 665), within the townships covered thereby. 

Said circular further provided (paragraph 4) as follows: 

Lands not listed as “coal lands” as hereinbefore mentioned may 
be entered under any of the public land laws applicable to the par¬ 
ticular tract. If any of these lands are found to contain workable 
deposits of coal they may be entered under the provisions of the coal 
land circular of April 12, 1907, at the minimum price fixed by the 
statute. 
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7, May 4, 1907, the Commissioner of the General Land Office 
addressed the following letter to the register and receiver at Santa Fe, 
New Mexico: 

I enclose herewith, as provided by paragraph 6 of Regulations 
under the coal land laws approved April 12, 1907, maps of townships 
scheduled below. The lands marked “not classified” are not re¬ 
stored, but remain withdrawn from disposition under the coal land 
laws, except, as provided in circular of April 24, 1907, for the recog¬ 
nition of existent rights. The lands marked “coal land minimum 
price,” contain coal of such character as may, from their location at 
a distance from transportation lines be sold at the minimum price of 
ten and twenty dollars per acre fixed by the statute. 

36 Schedule. 


All New Mexico Principal Meridian. 


Township. 

Range. 

Township. 

Range. 

21 N 

6 W 

19 N 

10 W 

21 N 

7 W 

20 N 

10 W 

22 N 

7 W 

21 N 

10 w 

22 N 

8 W 

22 N 

10 w 

23 N 

8 W 

23 N 

10 w 

19 N 

9 W 

24 N 

10 w 

20 N 

9 W 

17 N 

11 w 

21 N 

9 W 

18 N 

11 w 

22 N 

9 W 

19 N 

11 w 

23 N 

9 W 

20 N 

11 w 

17 N 

10 W 

21 N 

11 w 

22 N 

11 W 

3 N 

17 W 

24 N 

11 W 

4 N 

17 W 

25 N 

11 W 

13 N 

17 W 

16 N 

12 W 

14 N 

17 W 

17 N 

12 W 

15 N 

17 W 

20 N 

12 W 

16 N 

17 W 

21 N 

12 W 

4 N 

18 W 

22 N 

12 W 

13 N 

18 W 

23 N 

12 W 

14 N 

18 W 

24 N 

12 W 

15 N 

18 W 

16 N 

13 W 

16 N 

18 W 

17 N 

13 W 

4 N 

19 W 

18 N 

13 W 

12 N 

19 W 

19 N 

13 W 

13 N 

19 W 

20 N 

13 W 

14 N 

19 W 

21 N 

13 W 

15 N 

19 W 

22 N 

13 W 

16 N 

19 W 

16 N 

14 W 

5 N 

20 W 

7 N 

15 W 

14 N 

20 W 

16 N 

15 W 

15 N 

20 W 

7 N 

16 N 

16 W 

16 W 

16 N 

20 W 
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Copies of the maps of Ts. 15 N., 17 W., and 15 N., 18 W., ac¬ 
companying said letter are hereto attached. 

8. On May 9, 1907, the Secretary of the Interior issued an order 
withdrawing certain land in New Mexico from coal entry, including 
T. 15 N., R, 17 W. 

Leading to this order, the Acting Director of the Geological Sur¬ 
vey, on April 5, 1907, in a letter addressed to the Commissioner of 
the General Land Office said: 

I have the honor to transmit herewith 65 township plats, 

37 covering a portion of the coal field of northwestern New 
Mexico. In most of these plats all the coal land is classified, 

but in some only a part is examined and consequently the entire coal 
area is not represented. The plats represent an area of classified coal 
lands amounting to about 1,252,000 acres, and, as noted on the 
plats, all of this is of comparatively low-grade coal and would not 
call for an extra valuation. 

Accompanying said letter were 65 township plats, on each of 
which known coal land already classified was marked, in sections or 
parts of sections, in color, bearing the legend “Coal land minimum 
price”; other portions of the general plats being uncolored and bear¬ 
ing the legend “Not Classified.” 

Among these townships were twenty which had never been with¬ 
drawn from entry. On May 9, 1907, in a letter addressed to the 
Secretary of the Interior, the Commissioner of the General Land 
Office transmitted a list of these townships with the suggestion that 
they should be withdrawn. Said letter is as follows: 

April 5, 1907, the Acting Director of the Geological Survey trans¬ 
mitted a schedule of twenty townships in New Mexico, parts of which 
only have been classified, and none of which have heretofore been 
withdrawn from entry. The plats represent an area of classified coal 
lands amounting to about 1,252,000 ( sic ) acres, all comparatively 
low grade coal, which would not call for an extra valuation. 

Other lands of like character have heretofore been withdrawn 
from filing and entry under the coal land laws, and it would appear 
that these lands should also be so withdrawn. The matter is sub¬ 
mitted for your consideration, with list of townships involved. 

Whereupon the Secretary, on the same day, addressed a letter to 
the Commissioner of the General Land Office withdrawing said 
townships, in terms as follows: 

Referring to your letter of this date, recommending that certain 
lands, schedule of which you transmitted, be withdrawn from 

38 filing and entry under the coal land laws, the same having 
been reported by the Geological Survey as containing coal, 

it is hereby directed that the lands embraced in said schedule be so 
withdrawn, and you will notify the officers of the proper local land 
office hereof. The schedule is returned. 
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The said schedule is as follows: 

List of townships reported by the Geological Survey as definitely 

known to contain coal. 

New Mexico. 


T. 21 N. 

R. 6 W. 

T. 25 N. 

R. 11 W. 

21 

7 

24 

12 

22 

7 

7 

15 

22 

8 

7 

16 

23 

8 

3 

17 

22 

9 

4 

17 

23 

9 

15 

17 

23 

10 

4 

18 

24 

10 

4 

19 

24 

11 

5 

20 


(All N. & \V. New Mexico Mer.) 


The plats of said townships as transmitted by the Geological Sur¬ 
vey to the Commissioner, as aforesaid, showed as to the plats of the 
20 townships aforesaid as follows: 

All parts of Ts. 21 N., R. 6 W., 21 N., R. 7 W., 22 N., R. 7 W., 
22 N., R. 8 W., 23 N., R. 8 W., 22 N., R. 9 W, 23 N., R. 9 W., 23 
N., R. 10 W., 24 N., R. 10 W., 24 N., R. 11 W., 25 N., R. 11 W., 
24 N., R. 12 W., were colored, marked “Coal Land Minimum Price.” 

The other township plats showed the following: 

T. 7 N., R. 15 IF.: All of sections 6 & 7, the W. % W. V 2 of Sec. 5, 
and the W. % N. W. % of Sec. 18, colored, marked “Coal land 
minimum price”; and all the rest of the township, uncolored, marked 
“Not classified.” 

T. 7 N., R. 16 IF.: All of sections 1, 2, 7-19; and E. V 2 Sec. 3, 
S. W. H Sec. 3, W. 1/2 N. W. % Sec. 3; S. W. %, Sec. 4; S. W. V 4 , 
Sec. 5, W. V 2 N. W. 1 /4, Sec. 5; N. % and N % S. V 2 of sections 20- 
24; and N. %, Sec. 30; colored, marked “Coal land minimum price”; 
and all the rest of the township, uncolored, marked “Not classified.” 

T. 3 N., R. 17 IF.: All of Secs. 1-4, 11-12, and the E. % and N. W. 
J /4 of Sec. 5, and the N. V 2 of Secs. 6, 13 and 14, colored, 
39 marked “Coal land minimum price”; the rest of the township 
being uncolored and marked “Not classified.” 

T. 4 R. 17 W.: All sections, save Sec. 1, the E. % of Sec. 2, 
the N. E. y 4 , Sec. 11, and the N. y>, Sec. 12, colored, marked “Coal 
land minimum price”; the excepted section and parts of sections be¬ 
ing marked “Not classified.” 

T. 15 N., R. 17 IF.: Section 31, the S. V 2 , Sec. 30, and the W. V 2 
of Section 32, colored, marked “Coal land minimum price”; and all 
the rest of the township being uncolored and marked “Not classified.” 

T. If. N., R. 18 IF.: Sections 1-6, 9-16, 21-27; the N. W. V 4 , the 
W. 1/2 N. E. y 4 , the N. E. V 4 N. E. V 4 , the N. V 2 S. W.44, and the 
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N. W. y 4 S. E. 14, of Sec. 7; the N. % N. y 2 , Sec. 8; and the N. y 2 
N. y_t of Secs. 34, 35, & 36—all colored, marked “Coal land minimum 
price”; the rest of the township being uncolored and marked “Not 
classified.” 

T. 4 N., R. 19 W.: Sec. 1, the E. y 2 , Sec. 2, the N. E. y 4 and N. % 
S. E. y 4 , Sec. 11, the N. y 2 N. y 2 and the S. W. % N. W. % and 
N. W. 14 S. W. 14 of Sec. 12—all colored, marked “coal land mini¬ 
mum price”; and the rest of the township being uncolored and 
marked “Not classified.” 

T. 5 N., R. 20 W.: Secs. 1-6, 8-12, the N. V 2 of Secs. 7, 13-15, and 
the N. E. !4 of Sec. 16, being colored, marked “Coal land minimum 
price”; the rest of the township being uncolored and marked “Not 
classified.” 

Of the total area of the 20 townships, 460,800 acres, 344,800 acres 
were colored and marked “Coal lands minimum price,” and 116,000 
acres were uncolored and marked “Not classified.” 

On May 13, 1007, the Commissioner of the General Land Office 
sent the following letter of advice to the local officers at Santa Fe, 
New Mexico: 

May 9, 1907, the Secretary withdrew from entry and filing under 
coal land laws the following lands: 

(Here follow the 20 townships above described.) 

Make the proper notes on your records and allow no filing or entry 
under the coal land laws for the above lands, subject, however, to 
the instructions contained in letter “N” of May 4, 1907, inclosing 
maps. 

9. The policy of withdrawing from disposition under the 
40 mining laws as established by the regulations in 1907 was 
seriously questioned and the matter was taken into the courts 
where the authority exercised by the Department was upheld. In 
the meantime and while the question was pending in the courts, 
Congress passed the Act of June 25, 1910 (36 Stat., 847), commonly 
known as the Pickett Act. Acting thereunder the President on July 
9, 1910, confirming previous orders of withdrawal made by the Secre¬ 
tary of the Interior withdrew the base and selected land by Executive 
order known as New Mexico Executive Order No. 1, copy of which 
is attached to the relator’s amended petition. 

On May 1, 1911, the status of base and selected lands was as above 
described. 

10. This agreed statement of facts in addition to the facts admitted 
in the pleadings covers all the elements for decision regarding the 
quality of the base and selected lands at the time of the filing of the 
selection on May 1, 1911; but during the years 1915 and 1916 a 
classification and appraisal of the base land was made and the selected 
land was reappraised and by this classification of the base land 320 
acres thereof were adjudged to be noncoal and the remaining 320 
acres were classified as coal lands and appraised at various prices, 
to wit, the E. % W. M> at $20 an acre; the N. \V. *4 N. W. % at 
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$28 an acre; the S. W. 3 /i N. W. Vi at $39 an acre; the N. W. 3 /4 
S. W. % at $56 an acre, and the S. W. 3 /4 S. W. % at $47 an acre. 

F. W. CLEMENTS, 

Attorney for Relator. 

C. EDWARD WRIGHT, 
Attorney for Respondent. 

41 Memorandum Opinion. 

Filed May 1, 1924. 

• * * * * * * * 

In memorandum opinion of the Court, filed herein, September 27, 
1923, demurrer of petitioner to the answer of respondent was over¬ 
ruled. Thereafter, the case was submitted to the Court for recon¬ 
sideration, in the light of a certain agreed statement of facts filed in 
the cause. Thereafter, the Court filed further written memorandum 
in the case, December 17, 1923, wherein was announced the con¬ 
clusion that the relator had not established its right to the relief 
prayed; and, accordingly, directed that appropriate judgment be 
entered for the defendant, together with his costs of suit. 

A further agreed statement of facts (amended), has recently been 
submitted to the Court, together with typewritten brief on behalf of 
the respondent in relation thereto, both of which have been con¬ 
sidered by the Court. 

Upon such consideration, the Court sees no reason to disturb the 
conclusion it heretofore reached in the case, and accordingly direct 
that appropriate judgment be entered herein for the defendant, to¬ 
gether with his costs of suit. 

A. A. HOEHLING, 

Justice. 

May 1, 1924. 

42 Supreme Court of the District of Columbia. 

Before Judge Hoehling. 

Thursday, May 8th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice, presiding. 

******* 

This cause came on for final hearing on the petition filed, the 
answer of respondent and an agreed statement of facts, together with 
all other the proceedings, and the Court having been fully advised 
in the premises; it is upon consideration thereof, adjudged and 
ordered that the Rule to Show Cause be, and the same is hereby dis¬ 
charged and petition dismissed. Wherefore, it is considered that 
petitioner take nothing by this action, that respondent go hence 


HUBERT WORK, SECRETARY OF THE INTERIOR. 29 

without day, be for nothing held and recover of petitioner his costs 
of defense to be taxed by the clerk and have execution thereof. 

From the foregoing, the petitioner by his attorney of record, in 
open court, notes an appeal to the Court of Appeals, and upon 
motion is granted leave to deposit the sum of Fifty Dollars with the 
clerk, in lieu of an undertaking for costs. 

Memorandum. 

May 8, 1924.—$50.00 deposited in lieu of undertaking on appeal. 

43 Specifications of Error. 

Filed May 8, 1924. 

* ***** * 

1. The court below erred in failing to note that under the adjudi¬ 
cation by the Supreme Court of the United States in Santa Fe Pacific 
Railroad Company vs. Fall (259 U. S. 197), involving a construction 
of the Act of April 28,1904 (33 Stat. 556), under which the selection 
here in question was filed, as the record shows (a) that both seated 
and surrendered lands were within 15 miles of a constructed railroad; 
(6) that the Geological Survey had actually priced the selected lands 
as coal lands of the minimum value and that the surrendered lands, 
although not priced on a basis of possible coal value, were, neverthe¬ 
less, believed to be coal lands being within a township containing 
known coal lands and withdrawn from coal entry for further investi¬ 
gation before fixing a price, the Secretary would have been bound to 
agree with the company’s choice had he, at date of selection, May 1, 
1911, acted upon the selection as the statute contemplated. 

2. The court erred in failing to give effect to the withdrawal orders 
of May 4 and 9, 1907, and the regulations of April 12, 1907, under 
which they were made, by which the base or surrendered lands were 
designated as “coal lands” and withheld from coal entry because 
further investigation might warrant appraisal at higher than the 
minimum price fixed by the coal land law. 

See paragraphs 6 and 7, 8 and 9, Agreed Statement. 

3. The court erred in holding in effect, that as the selected lands 

were at the date of selection, May 1,1911, priced as minimum 

44 value coal lands, and opened to disposal as such, it was neces¬ 
sary to have had a prior classification or fixing of price on the 

base lands to cause them to be reckoned as of “equal quality” with 
the selected lands, for the purpose of exchange under the statute. A 
different case would have been presented had the selected lands not 
been classified and priced prior to selection, and the court’s con¬ 
clusion is evidently based on assumption of such a case. 

4. The court erred in failing to find and hold that under the facts 
as they then appeared, at the time of selection, May 1, 1911, the 
supposed or believed value of coal deposits in base or surrendered 
lands were reckoned as possibly in excess of those in the selected 
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lands (then fixed at the minimum price), otherwise withholding 
them from coal entry was illogical, for proof that the lands possessed 
workable deposits of coal was necessary before entry could be allowed, 
hence, for exchange purposes under the Act of April 28, 1904, the 
quality of the base or surrendered lands must have been then be¬ 
lieved to be as great, if not greater, than the quality of the selected 
lands, and it was the belief then entertained which must control the 
exchange, and not the report on future investigations. 

5. The court erred in failing to find and hold that under the con¬ 
tract arising upon surrender of lands at the request of the Secretary 
and the selection in exchange filed May 1, 1911, the Secretary was 
bound to convey such lands as the company might select “provided 
only that they were of equal quality,” and as the selected lands had 

at date of selection been actually priced at $20.00 per acre 
45 (the minimum price), it but remained for the Secretary to 
determine whether the quality of the base lands offered in 
exchange was then believed to be as high as that already fixed for 
the selected lands, and in any event, as it is now admitted that one- 
half, or 320 acres, of the surrendered lands possess coal values of 
$20.00 per acre, or in excess of that amount, it must be held that 
the exchange, as offered by the company was, to that extent at least, 
of equal quality with the selected lands, and to that extent the selec¬ 
tion must be approved. 

6. The court erred in failing to grant relief as prayed for in the 
bill. 

F. W. CLEMENTS, 

A tty. for Relator. 


Designation of Record. 

Filed May 8, 1924. 

***** * * 

Morgan Beach, Esq., Clerk, Supreme Court of the District of Co¬ 
lumbia. 

Dear Sir: 

On behalf of the Santa Fe Pacific Railroad Company, plaintiff 
and appellant, I request that you cause to be prepared the transcript 
on appeal in the above entitled cause, and as permitted please find 
enclosed herewith check for $50.00 in lieu of bond. 

I designate the following to be included in the transcript: 

(1) Petition and exhibit attached marked Exhibit A. 

(2) Rule to show cause with service noted. 

46 (3) Respondent's answer. 

(4) Stipulation amending petition. 

(5) Demurrer. ... 

(6) Memorandum opinion of Court dated September 27, 1923. • 

(7) Notation order overruling demurrer. » 
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(8) Joinder of issue. 

(9) Memorandum opinion of Court dated December 17, 1923. 

(10) Agreed statement of facts amended. 

(11) Memorandum opinion of Court dated May 1, 1924. 

(12) Notation of judgment and appeal. 

(13) Memorandum showing deposit of $50.00 in lieu of cost bond. 

(14) Assignments of error. 

(15) This designation. 

F. W. CLEMENTS, 
Attorney for Relator. 


0. K. 

C. E. WRIGHT, 

A tt’y Respondent. 


47 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 46, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67842 at Law, wherein United 
States ex rel. Santa Fe Pacific Railroad Company is Plaintiff and 
Hubert Work, Secretary of the Interior is Defendant, as the same 
remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of October, 1924. 


[Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4237. U. S. ex rel. Santa Fe Pacific Railroad Co., appellant, vs. 
Hubert Work, Secretary of the Interior. Court of Appeals, District 
of Columbia. Filed Oct. 17, 1924. Henry W. Hodges, clerk. 
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IN THE 


(Court of Appralo, Siatrirt of Columbia 

October Term, 1924. 


No. 4237. 


United States ex rel. Santa Fe Pacific Railroad 

Company, Appellmt, 

vs. 

Hubert Work, Secretary of the Interior. 


BRIEF AND ARGUMENT FOR APPELLANT. 

In this case appellant is seeking a writ of manda¬ 
mus directed to the Secretary of the Interior, com¬ 
manding the issuance of a patent upon a selection 
filed in completion of an exchange of lands as pro¬ 
vided for in the act of April 28, 1904, 33 Stats., 556. 

By the act of July 27, 1866, 14 Stats., 292, a grant 
of lands was made in aid of the construction of a 
railroad and telegraph line from the States of Missouri 
and Arkansas to the Pacific Coast. The grant was of 
the alternate odd-numbered sections within defined 
limits along the line of the road, there being an excep¬ 
tion of mineral lands, but it was specifically provided 
“that the word ‘mineral,’ when it occurs in this act, 
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shall not be held to include iron or coal.” The grant 
of 18G6 was to the Atlantic & Pacific Railroad Com¬ 
pany, which company defaulted on its outstanding 
obligations and the purchaser, the Santa Fe Pacific 
Railroad Company, was duly recognized by the Con¬ 
gress as the lawdul successor. 

The occasion for the passage of the act of April 28, 
1904, supra, was the fact that certain Indians had 
been resident upon odd-numbered sections within the 
Atlantic & Pacific grant for more than twenty-five 
years, their settlements having been begun after at¬ 
tachment of rights under the grant. For that reason 
it became necessary, in order to protect this deserv¬ 
ing class, that relinquishment or waiver of the rail¬ 
road claim be secured. Said act provided that the 
grantee claimant might, when requested by the Secre¬ 
tary of the Interior so to do, relinquish or deed to 
the United States any section or sections of its lands 
in the territory of New Mexico, where the same was 
covered by a settler who had occupied the same for 
not less than twenty-five years, and thereupon the 
railroad company was to be entitled to select in lieu 
of the lands thus relinquished or deeded, “ other sec¬ 
tions of vacant public land of equal quality in said 
territory as may be agreed upon with the Secretary of 
the Interior . 9 9 

Pursuant to the act of April 28, 1904, the Secretary 
of the Interior made due request upon the railroad 
company to surrender or relinquish its title to Sec. 33, 
T. 15 N., R. 17 W., New Mexico, falling within the 
primary or place limits of the company’s grant and 
found to be occupied by Indians, as prescribed in the 
said act of 1904. Thereupon, the company duly filed 
relinquishment which was accepted by the Secretary 
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of the interior and the surrendered tract patented to 
the Indian claimants. The company thereby paid its 
full consideration for the selection it shortly after¬ 
wards made. 

To a full appreciation of the situation as presented 
in this case, permit us to state that the real party in 
interest through the railroad company is the Gallup 
American Coal Company. That company being de¬ 
sirous of securing a block of coal land for economical 
development, purchased the odd-numbered sections 
from the railroad grantee and also purchased its rights 
under the act of 1904, so as to select the alternate 
even-numbered sections and thus form, as before 
stated, a solid block of land for economical develop¬ 
ment of the coal deposits through underground work¬ 
ings. It can here be said that it is not an inviting or 
a profitable investment to attempt to develop this 
character of coal land from the surface. To meet this 
situation, the necessary selections under the act of 
April 28, 1904, were all filed at one and the same time, 
to-wit, on May 1, 1911. 

Shortly after these selections in exchange were filed 
in the local land office, protests were filed alleging that 
the coal contents in the relinquished or surrendered 
lands are not as great as that within the lands selected 
in exchange. These protests were entertained by the 
Land Department and investigations directed. The 
result of these investigations were not reported until 
1915 and 1916, and therein values were placed upon 
the coal contents in each of the several tracts selected 
in exchange of a greater value than that reported 
within the surrendered or relinquished lands; and 
based on this subsequent investigation, the Secretary 
of the Interior refused to approve any of the selections 
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in exchange under tlie act of 1904, and for tliat reason 
the company was forced to take two of the tracts into 
the courts in order to have a judicial ascertainment of 
its rights in the premises. These cases were prose¬ 
cuted to the {Supreme Court of the United States, the 
case being known as Santa Fe Pacific Kailroad v. 
Fail, reported in 259 U. S., 197. The court therein 
adjudged that “the moment the lands were re¬ 
linquished at the request of the Secretary of the In¬ 
terior, a contract was made and the government was 
bound to convey to the company such vacant lands 
within the territory as the company should select, 
provided, only, that they were of equal quality,” and 
that “in .theory of law the obligation was immediate 
when the selection was made, if it complied with the 
conditions,’’ and, further, that “the Secretary of 
the Interior went beyond the powers conferred upon 
him by the statute when he took into account facts 
not known at the time of the selection.” 

During the pendency of the test cases in the courts, 
it was tacitly agreed between the company and the 
Secretary of the Interior that the remaining selec¬ 
tions in the group should remain in status quo to abide 
the decision of the court on the test cases, and follow¬ 
ing the decision of the Supreme Court the several 
selections in exchange were readjudicated and the 
selections were all approved and patented save and 
except one, the subject of this suit. 

With regard to the selection of the tract here in 
suit, it should be said that it lies about the center of 
the body of land sought for development, and it there¬ 
fore bears a peculiar and strategic value to the ap¬ 
pellant with respect to the operation and development 
of the entire body of lands to which it holds title, and 


5 


withholding of title to this section greatly lessens the 
value of the tract as a whole for development purposes. 

Now it is our contention that the selection under 
consideration should be respected under the decision 
of the court and that the attempted differentiation 
between this case and the remainder of the selections 
is due to a misunderstanding of or a misapplication of 
the court's decision. 

In this connection, the attention of the court is in¬ 
vited to the provisions of the law for disposal of 
public lands containing valuable deposits of coal, and 
the practice of the Land Department with respect to 
the administration of that law. Section 2347 of the 
Devised Statutes provides as follows: 

“Every person above the age of twenty-one 
years, who is a citizen of the United States, or 
who has declared his intention to become such, or 
any association of persons severally qualified as 
above, shall, upon application to the register of 
the proper land office, have the right to enter, by 
legal subdivisions, any quantity of vacant coal 
lands of the United States not otherwise appro¬ 
priated or reserved by competent authority not 
exceeding one hundred and sixty acres to such 
individual person, or three hundred and twenty 
acres to such association, upon payment to the 
receiver of not less than ten dollars per acre for 
such lands where the same shall be situated more 
than fifteen miles from any completed railroad, 
and not less than twenty dollars per acre for such 
lands as shall be within fifteen miles of such 
road . 9 9 

It will be noted that by this section the price of 
coal lands is governed by distance from a completed 
railroad and not by the supposed or estimated value 
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of the undisclosed coal deposits, and the law was so 
administered from the date of the passage of the act 
of March 3, 1873 (17 Stats. 607) until about the year 
1906, when the officers then charged with the adminis¬ 
tration of the law held that there should be a classifi¬ 
cation or appraisal of coal lands fixing the price to be 
charged for the lands based on the estimated value 
of the undisclosed coal deposits. To that end and in 
order that this new scheme might be carried into 
effect, sweeping orders of withdrawal were made of 
all public lands believed to contain valuable coal de¬ 
posits. 

The present case v T as heard and decided in the 
court below upon an agreed statement of facts, record, 
pages 21 to 28, inclusive. Therefrom, it will be noted 
that on April 12, 1907, new regulations were promul¬ 
gated by the Land Department governing the disposal 
of coal lands on the public domain (35 L. D., 665-667) 
and that these were supplemented April 24, 1907. 
These regulations referred to the policy, shortly there¬ 
tofore inaugurated, of withdrawing supposed coal 
lands for classification or appraisal for disposal pur¬ 
poses, and divided the withdrawn lands into three 
classes, namely: 

“ (1) Showing lands knowm to lie without ascer¬ 
tained coal areas and open to entry under the 
general land law^s, according to the character of 
each particular tract; (2) showring lands known 
to contain workable deposits of coal, whereon 
prices will be fixed upon information derived from 
field examination; and (3) showung lands contain¬ 
ing coal of such character as may, from their loca¬ 
tion at a distance from transportation lines, be 
sold at the minimum price fixed by the statute as 
hereinafter stated/ 


7 


The local officers were also directed that ‘‘lands 
heretofore withdrawn from coal entry and not relin¬ 
quished from such withdrawals shall be entered on the 
tract books as ‘coal lands.* ” 

The particular land involved in this case is all of 
Sec. 6, T. 15 N., R. 18 W., Santa Fe Land District, New 
Mexico, the same having been selected in lieu of Sec. 
33, T. 15 N., R. 17 W., New Mexico. The latter tract 
was duly earned through the building and construction 
of the railroad, and, as before stated, in accordance 
with the previous request of the Secretary of the In¬ 
terior was relinquished under the act of April 28, 
1904, the company’s relinquishment having been filed 
August 11, 1910, and accepted by the Secretary of the 
Interior January 27, 1911. The selection of the said • 
Sec. 6, in completion of the exchange, was filed shortly 
thereafter, or as before stated, May 1, 1911. 

Prior to the filing of the selection in completion of 
the exchange, all of said Sec. 6 had been, on June 15, 
1907, classified as coal lands of the minimum value of 
$20.00 per acre, as prescribed by the statute, and stood 
so classified at the time the selection in exchange was 
filed. 

With regard to the relinquished or surrendered 
tract in Sec. 33, the Secretary of the Interior, on April 
5, 1907, addressed a letter to the General Land Office 
withdrawing the township in which said Sec. 33 was 
found, to wit, T. 15 N., R. 17 W., New Mexico. This 
action was based upon the report of the Geological 
Survey, the mineral investigating bureau of the Land 
Department, the said survey having reported that this, 
and other townships named, were definitely known to 
contain coal. This withdrawal was renewed July 9, 
1910, following the passage of the act of June 25, 1910 
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(36 Stats., 847), commonly known as the Pickett Act, 
and in the withdrawal order of July 6, 1910 (R., p. 
11), it is specifically stated that the withdrawn lands 
“are believed to contain workable deposits of coal.” 

In order that the court may be fully informed, we 
call attention to the fact that when the Geological Sur¬ 
vey recommended the withdrawal of the lands in town¬ 
ship 15 N., R. 17 W., in w T hich section 33, being the sur¬ 
rendered or relinquished land, is found, the recommen¬ 
dation was accompanied by a plat of this township 
w r hereon Sec. 31, the S}4 of Sec. 30, and the of 
Sec. 32 was marked “coal land minimum price,” all 
the rest of the township being marked “not classi¬ 
fied.” 

Now these were the facts with respect to classifica¬ 
tion of both the selected and surrendered lands at the 
time the selection in completion of the exchange was 
filed May 1, 1911, and the sole question in this case is, 
whether on these facts, the Secretary, had he acted at 
that time, as clearly he should, would have been bound 
to accept the surrendered or reliquished lands as of 
equal quality wfith the selected lands. 

In the court below a demurrer was filed to defen¬ 
dant’s answer and in overruling the demurrer the 
court below gave a memorandum opinion, R. pp. 18, 19 
and 20, and it is in this memorandum opinion that we 
get the theory of the court below to support the decree 
subsequently entered discharging the rule to show 
cause and dismissing the petition filed in this cause. 
In said memorandum opinion the court said: 

“In the practical operation of the above act, the 
court is not advised that the mere temporary with¬ 
drawal of a tract of public land for a specified 
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purpose operated, in and of itself, as an adjudica¬ 
tion or determination of the matter in respect or 
aid of which the temporary withdrawal itself was 
made. On the contrary, the authorized withdrawal 
was in aid of opportunity afforded the Govern¬ 
ment to investigate as to certain supposed or be¬ 
lieved natural resources, which thereafter might 
or might not turn out to be well founded. In¬ 
deed, it may well be that after withdrawal and 
as the result of detailed examination, the tem¬ 
porary withdrawal has been raised as to very 
many tracts, and the same restored to the public 
domain. 

Being of opinion that the mere withdrawal of 
the base tract for purpose of coal land classifica¬ 
tion and appraisement, under the act of June 25, 
1910, was not the equivalent of a classification of 
the tract as coal land, it results that, at the time 
of the selection, there was nothing before the Sec¬ 
retary of the Interior by which he properly and 
advisedly could determine that the base tract was 
of equal quality with the lieu tract; from which it 
follows, that the demurrer of relator to the an¬ 
swer of respondent herein should be and is over- 
ruled. ,, 

The following specifications of error were made in 
support of the appeal to this Court: 

“1. The court below erred in failing to note that 
under the adjudication by the Supreme Court of 
the United States in Santa Fe Pacific Railroad 
Company vs. Fall (259 U. S. 197), involving a 
construction of the Act of April 28, 1904 (33 Stat. 
556), under which the selection here in question 
was filed, as the record shows (A) that both se¬ 
lected and surrendered lands were within 15 miles 
of a constructed railroad; (b) that the Geological 
Survey had actually priced the selected lands as 
coal lands of the minimum value and that the sur- 
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rendered lands, although not priced on a basis of 
possible coal value, were, nevertheless, believed to 
be coal lands being within a township containing 
known coal lands and withdrawn from coal entry 
for further investigation before fixing a price, the 
Secretary would have been bound to agree with 
the company’s choice had he, at date of selection, 
May 1, 1911, acted upon the selection as the stat¬ 
ute contemplated. 

2. The court erred in failing to give effect to the 
withdrawal orders of May 4 and 9, 1907, and 
the regulations of April 12,1907, under which they 
were made, by which the base or surrendered 
lands were designated as ‘coal lands’ and with¬ 
held from coal entry because further investigation 
might warrant appraisal at higher than the mini¬ 
mum price fixed by the coal land law. 

See paragraphs 6 and 7, 8 and 9, Agreed State¬ 
ment. 

3. The court erred in holding in effect, that as 
the selected lands were at the date of selection, 
May 1, 1911, priced as minimum value coal lands, 
and opened to disposal as such, it was necessary 
to have had a prior classification or fixing of price 
on the base lands to cause them to be reckoned as 
of ‘equal quality’ with the selected lands, for the 
purpose of exchange under the statute. A differ¬ 
ent case would have been presented had the se¬ 
lected lands not been classified and priced prior 
to selection, and the court’s conclusion is evidently 
based on assumption of such a case. 

4. The court erred in failing to find and hold that 
under the facts as they then appeared, at the time 
of selection, May 1, 1911, the supposed or be¬ 
lieved value of coal deposits in base or surren¬ 
dered lands were reckoned as possibly in excess 
of those in the selected lands (then fixed at the 
minimum price), otherwise withholding them from 
coal entry was illogical, for proof that the lands 
possessed workable deposits of coal was necessary 
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before entry could be allowed, hence, for exchange 
purposes under the Act of April 28, 1904, the 
quality of the base or surrendered lands must have 
been then believed to be as great, if not greater, 
than the quality of the selected lands, and it was 
the belief then entertained which must control the 
exchange, and not the report on future investiga¬ 
tions. 

5. The court erred in failing to find and hold 
that under the contract arising upon surrendered 
lands at the request of the Secretary and the selec¬ 
tion in exchange filed May 1, 1911, the Secretary 
was bound to convey such lands as the company 
might select ‘provided only that they were of 
equal quality,’ and as the selected lands had at 
date of selection been actually priced at $20.00 per 
acre (the minimum price), it but remained for 
the Secretary to determine whether the quality of 
the base lands offered in exchange was then be¬ 
lieved to be as high as that already fixed for the 
selected lands, and in any event, as it is now ad¬ 
mitted that one-half or 320 acres, of the surren¬ 
dered lands possess coal values of $20.00 per acre, 
or in excess of that amount, it must be held that 
the exchange, as offered by the company was, to 
that extent at least, of equal quality with the 
selected lands, and to that extent the selection 
must be approved. 

6. The court erred in failing to grant relief as 
prayed for in the bill. ’ , 

ARGUMENT. 

As hereinbefore shown, the several selections in 
exchange filed on May 1, 1911, were in fact filed as 
one selection. Further, the administration, on these 
selections, prior to the decision of the Supreme Court 
on two of the selections, treated them all as of the same 
general character, that is, as a selection of coal lands 
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on the basis of a surrender of coal lands. It will be 
remembered that under the grant of 1866, while min¬ 
eral lands were excepted, the word < ‘mineral’’ was 
specifically held not to include iron or coal, so that 
the company took coal lands under its grant, and this 
was well known by the Congress when it provided for 
exchange of lands in the act of 1904. 

Since the decision of the Supreme Court in dealing 
with these several selections, as before stated, the Sec¬ 
retary continues to respect all of the selections filed on 
that date as of the same class, but attempts to differ¬ 
entiate with respect to the selection here under con¬ 
sideration to the disadvantage of said selection, while 
it is our view that the known facts with respect to the 
selected and surrendered land included in this one se¬ 
lection not only tended to evidence that the surren¬ 
dered tract possessed the equal quality with selected 
lands, but rather indicated that the base lands were of 
higher quality than the selected lands. 

In this connection, we call particular attention to the 
fact that the Land Department, when acting on the 
several selections filed on May 1, 1911, then entertain¬ 
ing an idea that it might further inquire with respect 
to the quality of the tracts—selected and surrendered 
—ordered investigations respecting coal values in all 
the lands selected and relinquished, including those 
embraced in the present selection. If the view now 
entertained with regard to the present selection be cor¬ 
rect, then there was no necessity for further investiga¬ 
tion respecting the relative coal values in the selected 
and base lands on this selection, but just here it should 
be remarked that but for this later investigation, which 
the court holds cannot he considered, there is nothing 
to evidence that the surrendered lands were not then 
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of a greater value than the minimum price—then fixed 
for the selected lands,—and this suggestion is height¬ 
ened when it is remembered that by the later investiga¬ 
tion one-half of the surrendered lands were reported 
as of a greater value, the values ranging from the min¬ 
imum price of $20.00 per acre to $56.00 per acre. We 
think it is very apparent that had the Land Depart¬ 
ment, when first considering the several selections filed 
on May 1, 1911, considered itself bound by the facts 
then known to exist, as later held by the court, it should 
and would undoubtedly have approved of all of the 
tracts selected at that time. 

Let us look then to the facts on which the de¬ 
partment, after losing the two cases carried to the 
courts [and its tacit agreement to abide by that deci¬ 
sion in the suspended cases] now seeks to differentiate 
this case from those upheld by the court. 

The pertinent facts in the present case as established 
by the record are as follows: 

(1) The selected and surrendered lands are both 
within fifteen miles of a constructed railroad. There¬ 
fore, the only relevant classification under the statutes, 
if coal lands, was at a price of not less than $20.00 per 
acre. 

(2) The department, through the Geological Survey, 
had classified further with respect to the selected lands 
and had valued the coal products at $20.00 per acre* 
This action was taken in 1907, and this classification 
stood when the company’s completion of its exchange 
was filed Mav 1,1911. At that time anvone could have 
purchased these selected lands at $20.00 per acre. The 
quality, then, as well as the disposal price of the se¬ 
lected lands, was thereby fixed. (See regulations, April 
12,1907, class 3, R., p. 23.) 
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(3) With respect to the surrendered or relinquished 
lands, the Geological Survey had, in the same year, 
1907, valued, for disposal purposes under the coal land 
laws, certain lands within the same township, to-wit, 
Sections 30, 31 and the W V 2 of 32, classifying the same 
at the minimum price of $20.00 per acre. The surren¬ 
dered tract was the immediate adjoining section, 
namely, Section 33, and was therefore a part of the 
balance of the township which was withdrawn from 
disposal under the coal land law for further classifica¬ 
tion or fixing of price for disposal (see regulations, 
April 12, 1907, Class 2, K., p. 23), and the withdrawal 
order when renewed in July, 1910, less than a year be¬ 
fore the filing of the selection in question, plainly stated 
that the withdrawn lands are believed to contain work¬ 
able deposits of coal, and if containing workable coal, 
could not be classified for less than $20.00 per acre, or 
the minimum price fixed by the statute. Again, it will 
be noted that under the supplemental regulations, 
April 24, 1907, lands withdrawn from coal entry were 
required to be entered on the tract books as “coal 
lands,’’ so that the surrendered tract stood upon the 
records as “coal lands.” 

With this understanding, is there room for doubt 
that on May 1, 1911, when these selections were filed, 
the base or surrendered lands were believed not only 
to contain workable deposits of coal, but were with¬ 
held from coal entry because further investigation and 
classification might fix a price higher than the mini¬ 
mum price fixed in the statute. It will be remembered 
by the later investigation reported in 1915 and 1916, 
one-half of the surrendered or base section was class¬ 
ified at prices varying from the minimum price of 
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$20.00 per acre to almost three times that price, name¬ 
ly, $56.00 per acre. 

In the memorandum opinion of the court below, 
hereinbefore referred to, the court takes the position 
that the mere withdrawal of the base tract for the pur¬ 
pose of coal land classification was not the equivalent 
of a classification of the land, with which we fully 
agree, and had the position been reversed, that is, had 
the surrendered or base tract been classified at the 
minimum price and the selected land withdrawn for 
the purpose of further classification, a different case 
would have been presented. In that event the tract 
which the company was seeking was yet to be priced, 
and the department might readily enough have re¬ 
fused to approve of the exchange until the value to be 
placed on the coal deposits therein was known. But 
where the tract which the company sought had been 
classified at the minimum price, the department, in the 
administration of the act of 1904, if it believed that 
the surrendered tract was coal land, had sufficient war¬ 
rant for the exchange, with the reason for the exchange 
from a value standpoint greatly advanced should a 
later investigation fix a higher price. 

Now it is true that the subsequent investigation re¬ 
ported that one-half of the surrendered or base lands 
was non-coal, but an examination of the record on the 
selection that went to the Supreme Court will show 
that in that instance the later investigation also re¬ 
turned or reported one-half of the base lands as non¬ 
coal. As will be remembered, the Supreme Court 
held that it was error to look to the report on the later 
investigation, and that the Secretary was required to 
proceed at once when the selection was filed in comple¬ 
tion of the exchange. 


16 


In this connection, it must be remembered that 
on the request of the department the company sur¬ 
rendered its lands and they were patented to the 
Indian occupants. That part of the exchange was 
at once carried into effect, so that when the company’s 
selection was filed it became a completed transaction, 
and had the Secretary acted upon the selection here in 
question at that time, assuming that he would act as 
any prudent business man would in his own affairs, in 
the light of the information then before him, he would 
gladly have approved of the proposed exchange, hav¬ 
ing knowledge that the selected land was only classified 
as of the minimum value, while the surrendered lands 
“believed to contain workable coal” should be of the 
minimum or perhaps greater value. 

As hereinbefore said, but for the result of the later 
investigation, that is, the one occurring after the selec¬ 
tion, there was nothing to evidence that the entire base 
or surrendered section was not coal-bearing land, so 
that in reality the action in denying approval to this 
selection necessarily resulted from the report on the 
later investigation, which the court has specifically dis¬ 
carded in the adjudicated cases. In this connection, 
we venture the suggestion that had the later investiga¬ 
tion returned the entire surrendered section as coal 
land valued at a higher price than the selected land, no 
further question would have ever been raised with re¬ 
gard to the equality between the selected and surren¬ 
dered lands. 

With all due respect to the able justice before whom 
this case was tried below, it seems to us a blind stare 
that can find nothing to establish character of the base 
lands in the official action with respect to the several 
withdrawals, including the base land; the judgment of 
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the scientific branch of the department, and the belief 
expressed in the withdrawal order that the withdrawn 
lands contained workable coal deposits. The Court 
was possibly misled by a thought that classification 
must include valuing the undisclosed deposits, but as 
will be remembered the statute classified the lands by 
distance from a completed railroad and not otherwise, 
hence, as before stated, if believed to be coal bearing, 
the statute fixed the price and further the uniform ad¬ 
ministration of the coal land law from its passage and 
in force when the exchange act of 1904 was passed was 
in that accord. 

The Court further overlooked the fact that from a 
practical viewpoint further classification of the base 
lands as to value of deposits was a fruitless act, as the 
relinquished railroad title was not sought for the pur¬ 
pose of further disposal, but for the benefit of the In¬ 
dian occupants on those lands. 

In the consideration of this case, we do not think the 
court should overlook the fact that under the original 
granting act of 1866, had these Indian settlers gone 
upon the lands relinquished prior to the definite loca¬ 
tion of the road, the grant to the extent of their occu¬ 
pation would have been defeated, but in that event, 
under the terms of the original grant, the company, in 
taking indemnity, might have selected and received 
patent for lands admittedly coal-bearing, without re¬ 
gard to the value of the coal deposits. To meet the 
wishes of the government to protect these Indians who 
were at the mercy of the company, surrender was 
made of land to which it held an unquestionable title, 
and which, from all information then at hand , con¬ 
tained workable deposits of coal. The lands selected 
in exchange were at that time classed only as of the 
minimum coal value, and were open to disposal to any- 
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one at that price. Waiving, therefore, the equitable 
consideration which it would seem the company was 
entitled to by reason of meeting the government’s de¬ 
sires, and considering the situation only in the light 
of known conditions as of the date of selection May 1, 
1911, the surrendered lands must then have been reck¬ 
oned as of at least equal value with the selected lands. 

In conclusion, therefore, we say that the department 
is indirectly denying approval to this selection because 
of the reported results of the investigation made after 
the selection had been filed, for, as before stated, in 
the absence of said report on the known facts at the 
time of the selection, a prudent man, in dealings of his 
own affairs, must have accepted the exchange as of¬ 
fered. 

Herein we have attempted to show: 

(1) That this case involves but one of the several 
tracts selected at the same time to create one compact 
body of land for development purposes, and that the 
several tracts selected on May 1, 1911, were intended 
as one selection and were so reckoned bv the land 
department until the courts denied the right to further 
inquire after selection filed, and that the case is, there¬ 
fore, controlled by the case heretofore adjudicated and 
the agreement to abide by the result of the adjudicated 
case; 

(2) That the known condition respecting coal values 
in surrendered and selected land on May 1, 1911, the 
date the selection was filed, evidenced a fixed value of 
only the minimum coal price for the selected lands, 
while the surrendered lands were withheld from coal 
entry on an expressed belief by the scientific branch 
of the government that such lands contained workable 
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coal, and that these known facts made the quality of 
the two tracts for exchange purposes under the act of 
1904 at least equal; and 

(3) The approval of the selection involved in the 
present case must have been withheld because of the 
results of the later investigation in plain violation of 
the court’s holding in the adjudicated case, namely, 
that the known condition at the time of selection in 
completion of the exchange alone controls action upon 
the selection. 

We have further shown that the surrender of the 
railroad title was not sought for the purpose of dis¬ 
posing of the surrendered lands under the coal land 
law, but for the protection of certain Indians to whom 
the lands were to be patented on the company’s relin¬ 
quishment, and that therefore, assuming power in the 
Land Department to price coal lands higher than the 
values particularly named in the statute, there was 
no practical reason to proceed further in classifying 
the surrendered lands to that end, after the company’s 
selection in completion of the proposed exchange. 

Assume, however, that such further classification 
was necessary with respect to exchange under the act 
of 1904, merely because the surrendered lands had not 
on May 1,1911, been particularly priced, based on sup¬ 
posed value in undisclosed deposits, it should be re¬ 
membered that the selected land then stood priced as 
of the minimum value, and it was but necessarv to es- 
tablish a like value in the surrendered lands for equal 
exchange. Again, assuming that the several tracts se¬ 
lected on May 1, 1911, were to be severally considered, 
it must be remembered that under the public land sys¬ 
tem of surveys a section is divided into quarter sec- 
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tions, and each quarter section again subdivided into 
quarter quarter sections, making 40 acres the unit of 
survey for disposal purposes. By the later investiga¬ 
tion, the surrendered section was reported on accor¬ 
ding to 40 acre tracts, and by said report coal values 
were given in eight of the 40 acre tracts constituting 
one-half of the section, the prices ranging, as before 
stated, from $20.00, the minimum price, to $56.00 per 
acre. In any event, therefore, it has been established 
that one-half of the section surrendered was by the 
final estimate reported of equal value or greater value 
than the minimum price fixed for selected lands at the 
time the selection was filed, and we say, therefore, that 
necessarily to that extent the selection in exchange 
must have been approved. 

Before closing this case we think we should call the 
Court’s attention to a fact which may have controlled 
Ihe Land Department in its refusal to give approval 
to the selection here in question: 

February 25, 1920, 41 Stats., 437. the Congress de¬ 
parted from its prior practice in disposing of the fee 
to public lands by the passage, on that date, of an act 
commonly called the leasing act. Thereunder the title 
to lands containing certain mineral deposits, among 
them coal was retained by the United States, and a 
lease authorized of the premises for the purpose of 
development of the mineral resources on a royalty 
basis. Since the passage of said act, the tendency of 
the department has been to stretch to the breaking- 
point the extinguishment of claimed rights in any of 
the public lands containing or supposed to contain 
the minerals named in the leasing act, to the end that 
fee simple title might be withheld and the parties 
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claimant relegated to a mere leasehold interest. In 
the present case, therefore, in denying approval to 
the selection in question, the offer of a lease is made, 
but the parties claimant under the selection holding, 
as before stated, this large body of coal land, advise 
that they cannot afford to subject their entire prop¬ 
erty to the exactions of the leasing act, and therefore 
fearing the complications which might result, are forced 
to press for full title to which they believe themselves 
justly entitled under the selection in question, filed, as 
before stated, about nine years prior to the passage 
of the leasing act. 

We earnestly submit, therefore, that the decree be¬ 
low should be reversed and a mandatory order to re¬ 
spect the selection in exchange as filed be directed. 

Alex. Britton, 

F. W. Clements, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1924 

* 

United States ex rel. 

Santa Fe Pac. Rail¬ 
road Co. No. 4237 

v. No. 8, Special Calendar 

Hubert Work, Secre- 
tary of the Interior 

BRIEF FOR APPELLEE 

This is a sort of final chapter in the story of some 
litigation which passed through this court a few 
years ago (Santa Fe Pac. R. R. Co. v. Payne , 50 
App. D. C. 95), and culminated in a Supreme 
Court decision {id. 259 U. S. 197), to the effect 
that the act of April 28, 1904 (33 Stat. 556), pro¬ 
viding for the relinquishment of sections of land 
entered by the appellant under a grant made to 
its predecessor in interest and for the selection of 
lieu lands of “ equal quality,” requires the ap¬ 
pellee to determine the question of equality ac¬ 
cording to the conditions existing at the time of 
selection. 

Under that decision and decree, the Secretary 
readjudicated certain selections of land which he 
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had rejected by taking into consideration facts 
developing a few years after the selection. In 
readjudicating, and, pursuant to the court’s de¬ 
cision, taking into consideration merely the con¬ 
ditions at time of selection, he passed favorably 
upon all selections save one. Guided by the new 
rule laid down by the Supreme Court when it up¬ 
held the railroad’s contention, he found, as to the 
land in controversy in this action, the following 
material facts: 

The base land—i. e., the surrendered land—is 
Sec. 33, T. 15 N., R. 17 W. 

Convevance of this land to the United States 
was accepted on January 27, 1911. (R. p. 10.) 

On May 1, 1911, the company selected in lieu 
thereof Sec. 6, T. 15 N., R. 18 W. 

On May 1, 1911, the selected land, Sec. 6, was 
known classified coal land, appraised at $20 an 
acre; so classified and so appraised since June 
15, 1907. 

On May 1,1911, the base land (Sec. 33) had not 
been classified or appraised as coal land, but, so 
far as anyone knew to the contrary, was nothing 
other than agricultural land of the character known 
in public land law as double minimum land of the 
value of $2.50 an acre. 

From and after June 15,1907, this base land had 
been officially noted upon the Land Department 
records as “ lands not classified—withdrawn 
lands.” (R. p. 7.) 



On July 9,1910, the base land was withdrawn for 
the purpose of classification and appraisement. 
(R. p. 7.) 

In 1915-16, the base land was classified and 
appraised. See R. p. 27. This classification and 
appraisal, however, do not enter as an element 
into the Secretary’s adjudication beyond this: 
That it shows that not until 1915-16 was anything 
known definitely about the character of Sec. 33— 
no classification as coal or appraisal as such before 
that date. 

This all looks very simple; and in reality it is 
very simple. But appellant contends that the 
fact that the land was withdrawn effects a deter¬ 
mination that it must have been coal land; and as 
it was wdthin 15 miles of a constructed railroad, 
it must have been coal land of the value of $20 
under the coal land law, and hence equal in value 
to the selected land. 

AEOTTMENT 

This heading may be regarded as a mere typo¬ 
graphical embellishment inasmuch as the pre¬ 
ceding narrative of facts should carry its own 
conclusion without disputation. It ought not to 
be necessary to pile argument on fact and argu¬ 
ment on argument. But to scale the heights 
where the Gods abode, and so to reach them 
surely, Ossa was piled on Pelion many a century 
ago; and since then lawyers have not willingly 


6 


tion ” and, also, for appraisement with respect to 
coal values, of “ those certain lands of the United 
States set forth and particularly described.” This 
was not in itself a classification, for it was not 
based on knowledge or any evidence. The recom¬ 
mendation was made because the lands were “ be¬ 
lieved to'contain workable deposits of coal.” The 
occasion for that “ belief ” and its meaning will 
more fully appear later on. 

The withdrawal was of “ lands of the United 
States,” and this was not land of the United 
States then, nor did it become so until January 
27, 1911. (E. p. 10.) The relinquishment by the 
railroad was not made until August 11, 1910. The 
withdrawal was made under the act of June 25, 
1910, and as Mr. Justice Hoehling said, in his first 
memorandum opinion, the base land was not sub¬ 
ject to withdrawal at all because the Pickett Act 
had relation only to “ public lands ”; and this land 
was then in private ownership. Payne v. Central 
Pacific Railway Co. (255 U. S. 228, 237-238.) 
So, even if the withdrawal had the evidentiary 
efficacy for which appellant contends, it had no 
legal effect upon this land because the United 
States did not own it and could not have with¬ 
drawn it. 

Now there are withdrawals made under the 
Pickett Act which have the legal effect appellant 
would attribute to this withdrawal. There are 
withdrawals which are made on facts importing 
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the proper classification of the land; such as with- 

\ 

drawals of land known to contain oil, the with- 
drawal being in reality in aid of legislation and not 
for investigation. Such withdrawals are com¬ 
monly designated as “ reserves.” They are on 
another and a higher plane than a temporary with¬ 
drawal made for the purpose of investigation. 
See R. p. 20. 

The withdrawal of land for coal classification 
was a practice long antedating the Pickett Act. 
This land was first “ withdrawn ” by the Secre¬ 
tary of the Interior on May 9, 1907, on recom¬ 
mendation of the Commissioner of the General 
Land Office. (R. p. 25-27.) Observe (R. p. 26) 
that all of T. 15 N., R. 17 W., was so withdrawn. 
The circumstances leading to this order were that 
on April 5, 1907, the Geological Survey had sent 
to the General Land Office the plats of 65 town¬ 
ships. A township contains 23,040 acres. The 65 
townships, therefore, embraced 1,497,600 acres. 
The plats showed an area of classified coal land in 
these townships amounting to 1,252,000 acres. But 
“ in some only a part is examined,” the Geologi¬ 
cal Survey said. On these plats, in sections or 
parts of sections, the Survey had marked in color 
the parts already examined and classified. The 
colored parts were marked “ Coal land minimum 
price.” The uncolored parts bore the legend, 
“ Not classified.” (R. p. 95.) Prior to May 
9, 1907, all but 20 of these townships had been 
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had rejected by taking into consideration facts 
developing a few years after the selection. In 
readjudicating, and, pursuant to the court’s de¬ 
cision, taking into consideration merely the con¬ 
ditions at time of selection, he passed favorably 
upon all selections save one. Guided by the new 
rule laid down by the Supreme Court when it up¬ 
held the railroad’s contention, he found, as to the 
land in controversy in this action, the following 
material facts: 

The base land—i. e., the surrendered land—is 
Sec. 33, T. 15 K, R. 17 W. 

Convevance of this land to the United States 
%/ 

was accepted on January 27, 1911. (R. p. 10.) 

On May 1, 1911, the company selected in lieu 
thereof Sec. 6, T. 15 N., R. 18 W. 

On May 1, 1911, the selected land, Sec. 6, was 
known classified coal land, appraised at $20 an 
acre; so classified and so appraised since June 
15, 1907. 

On May 1,1911, the base land (Sec. 33) had not 
been classified or appraised as coal land, but, so 
far as anyone knew to the contrary, was nothing 
other than agricultural land of the character known 
in public land law as double minimum land of the 
value of $2.50 an acre. 

From and after June 15,1907, this base land had 
been officially noted upon the Land Department 
records as “ lands not classified—withdrawn 
lands.” (R. p. 7.) 
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On July 9,1910, the base land was withdrawn for 
the purpose of classification and appraisement. 
(R. p. 7.) 

In 1915-16, the base land was classified and 
appraised. See R. p. 27. This classification and 
appraisal, however, do not enter as an element 
into the Secretary’s adjudication beyond this: 
That it shows that not until 1915-16 was anything 
known definitely about the character of Sec. 33— 
no classification as coal or appraisal as such before 
that date. 

This all looks very simple; and in reality it is 
very simple. But appellant contends that the 
fact that the land was withdrawn effects a deter¬ 
mination that it must have been coal land; and as 
it was within 15 miles of a constructed railroad, 
it must have been coal land of the value of $20 
under the coal land law, and hence equal in value 
to the selected land. 

ARGUMENT 

This heading may be regarded as a mere typo¬ 
graphical embellishment inasmuch as the pre¬ 
ceding narrative of facts should carry its own 
conclusion without disputation. It ought not to 
be necessary to pile argument on fact and argu¬ 
ment on argument. But to scale the heights 
where the Gods abode, and so to reach them 
surely, Ossa was piled on Pelion many a century 
ago; and since then lawyers have not willingly 


done less in an effort to reach the mind of the 
court; except, perhaps, in occasional attempts to 
essay the ascent with greater ease, in Montgolfier 
balloons. 

So, to resume the story: It is May day in 1911 
and the Secretary is holding a piepoudre court, 
as Mr. Justice Holmes in the Santa Fe case (259 
U. S. at p. 199) said he should; the appellant has 
brought to market a certain property for which he 
demands in exchange property then appraised to 
be worth $12,800; he asserts that his offered prop¬ 
erty is of equal value of quality, and a dispute 
arises. What are the facts? 

Selected property: All coal, so known, so classi¬ 
fied, and already appraised at $12,800 (640 acres 
at $20). 

Offered property: Then not known to be any¬ 
thing but agricultural, never then or theretofore 
known or classified as coal, and, being within the 
railroad grant, having a value as double minimum 
land, of $1,600 (640 acres at $2.50). 

This is all the Secretary then knew. Even if he 
could have continued the session of his piepoudre 
court until 1915-16, he would then have been ad¬ 
vised that 320 acres were still double minimum 
land at $2.50 an acre, or $800; that 160 acres were 
coal worth $20 per acre, or $3,200; that 40 acres 
were coal worth $28 an acre, or $1,120; that an¬ 
other forty was coal worth $39 an acre, or $1,560; 

that still another forty was coal worth $47 an acre 
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or $1,880; and that the remaining forty was coal 
worth $56 an acre or $2,240; or $10,800 for the 
whole—$2,000 less in valu£ than the selected land. 

He could not, and he did not, consider these later 
developments which are useful, however, in show¬ 
ing when and for the first time, it was known that 
the character and the value of the base was any¬ 
thing other than agricultural double minimum 
land. 

To avoid the conclusion certainly inevitable, ap¬ 
pellant takes the position that there is another 
fact to be considered—i. e., that the base land, 
prior to May 1, 1911, had been withdrawn with 
a view to its classification, and as a corollary, that 
this act of withdrawal is tantamount to a classifi¬ 
cation inasmuch as it was made on a belief that 
the land contained coal; a belief justified as to the 
moiety of the section by the subsequent classifica¬ 
tion in 1915-16. 

In the first place, as pointed out by the learned 
Justice who decided this case below, the base land 
was not subject to withdrawal at the time the 
withdrawal order was made. (R. p. 8.) In the 
answer (R. p. 8) we had denied that the base land 
was withdrawn as coal land at the time of filing 
selection. The appellant amended its petition (R. 
p. 10) and exhibited an Executive order, approved 
by the President on July 9, 1910, which purported 
to embrace this land. The order was for the with¬ 
drawal of a great amount of land “ for classifica- 
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tion ” and, also, for appraisement with respect to 
coal values, of “ those certain lands of the United 
States set forth and particularly described.” This 
was not in itself a classification, for it was not 
based on knowledge or any evidence. The recom¬ 
mendation was made because the lands were “ be¬ 
lieved to'contain workable deposits of coal.” The 
occasion for that “ belief ” and its meaning will 
more fully appear later on. 

The withdrawal was of “ lands of the United 
States,” and this was not land of the United 
States then, nor did it become so until January 
27, 1911. (R. p. 10.) The relinquishment by the 
railroad was not made until August 11, 1910. The 
withdrawal was made under the act of June 25, 
1910, and as Mr. Justice Hoehling said, in his first 
memorandum opinion, the base land was not sub¬ 
ject to withdrawal at all because the Pickett Act 
had relation only to “ public lands ”; and this land 
was then in private ownership. Payne v. Central 
Pacific Railway Co. (255 U. S. 228, 237-238.) 
So, even if the withdrawal had the evidentiary 
efficacy for which appellant contends, it had no 
legal effect upon this land because the United 
States did not own it and could not have with¬ 
drawn it. 

Now there are withdrawals made under the 
Pickett Act which have the legal effect appellant 
would attribute to this withdrawal. There are 
withdrawals which are made on facts importing 
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the proper classification of the land; such as with- 
drawals of land known to contain oil, the with¬ 
drawal being in reality in aid of legislation and not 
for investigation. Such withdrawals are com¬ 
monly designated as “ reserves.” They are on 
another and a higher plane than a temporary with¬ 
drawal made for the purpose of investigation. 
See R. p. 20. 

The withdrawal of land for coal classification 
was a practice long antedating the Pickett Act. 
This land was first “ withdrawn ” by the Secre¬ 
tary of the Interior on May 9, 1907, on recom¬ 
mendation of the Commissioner of the General 
Land Office. (R. p. 25-27.) Observe (R. p. 26) 
that all of T. 15 N., R. 17 W., was so withdrawn. 
The circumstances leading to this order were that 
on April 5, 1907, the Geological Survey had sent 
to the General Land Office the plats of 65 town¬ 
ships. A township contains 23,040 acres. The 65 
townships, therefore, embraced 1,497,600 acres. 
The plats showed an area of classified coal land in 
these townships amounting to 1,252,000 acres. But 
“ in some only a part is examined,” the Geologi¬ 
cal Survey said. On these plats, in sections or 
parts of sections, the Survey had marked in color 
the parts already examined and classified. The 
colored parts were marked “ Coal land minimum 
price.” The uncolored parts bore the legend, 
“ Not classified.” (R. p. 95.) Prior to May 
9, 1907, all but 20 of these townships had been 
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withdrawn. Township 15 was one of the town¬ 
ships not withdrawn. The 20 townships were 
definitely known to contain coal; that is, it was 
known that coal existed in some parts of each town¬ 
ship. (See head of the list, R. p. 26.) This does not 
mean that all of each township was known to con¬ 
tain coal. The contrary was the fact. For in¬ 
stance, only a small part of township 15 was 
known to contain coal: The S. %, Sec. 30, the W. %, 
Sec. 32, and all of Sec. 31—1,280 acres out of 
23,040 acres. (R. p. 26.) Those sections were 
colored and marked “ Coal land minimum price,” 
all the rest of the township, including Sec. 33, 
was uncolored and marked “ Not classified.” 
(R. p. 26.) This condition continued, was in 
existence on May 1, 1911, and was not changed 
until classification was actually made in 1915-16; 
and under the Sante Fe decision, the Secretary 
may not take into consideration what that classi¬ 
fication disclosed. 

In its brief, the appellant stresses certain cir¬ 
culars and instructions issued in 1907. Even if 
these have the effect for which counsel contend, 
they do not avail appellant, because Sec. 33 was 
then patented railroad land and not land of the 
United States subject to these circulars. Counsel’s 
argument (Brief, p. 14) is that the regulation of 
April 12, 1907, provided that lands withdrawn 
from coal entry were required to be entered on 
the tract books as “ coal lands ”; that Township 
15 was withdrawn; that although Sec. 31 and parts 
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of Sec. 30 and 32, out of 36 sections, were marked 
as “ Coal land minimum price ” and the rest 
“ Not classified,” still these unclassified sections 
were in the same category with the classified sec¬ 
tions, and thus were “ coal lands ” of the mini¬ 
mum price for coal land within 15 miles of a rail¬ 
road. Concisely, he contends that Sec. 33 was 
within class 2 of the regulation which is (R. p. 23) 
all “ lands known to contain workable deposits of 
coal, whereon prices will be fixed upon informa¬ 
tion derived from field examination.” The fact is 
that Sec. 33 was not then known to contain any 
coal. The land officers, the regulations stated, 
“ will from time to time be furnished with sched¬ 
ules and maps showing (classes 1, 2, 3). No. 1 
was of “ lands known to lie within ascertained 
coal areas, and open to entry under the general 
land laws, according to the character of each par¬ 
ticular tract,” and No. 3 was of “ lands containing 
coal of such character as may, from their location 
at a distance from transportation lines, be sold 
at the minimum price fixed by the statute.” 
Officers were to allow coal entries on the first and 
third classes at the minimum price fixed by statute, 
and for those in the second class “ at the prices 
stated in the schedules and maps furnished them.” 
In other words, in 1915-16, after classification 
and appraisal, the land in Sec. 33 might be dis¬ 
posed of at the prices fixed in the schedule made 
upon that classification. Further, “ lands listed in 
classes 2 and 3 are subject to entry under the coal 
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land laws only unless shown by the applicant to be 
of such character as to be subject to entry under 
some other law.” 

Applying this regulation to Sec. 33, what re¬ 
sults? As already shown, the township plats of 
Township 15 showed a small portion, amounting 
to two whole sections, marked “ Coal land mini¬ 
mum price.” The only land that could be sold 
at a known price then was the land in those sec¬ 
tions. Sec. 33 had not been priced; it was not 
“ known to contain workable deposits of coal ”—on 
the contrary it w r as not “classified.” It was not 
so known until 1915-16, wdien prices were fixed. 
It wns not land “ containing coal of such char¬ 
acter as may, from [its] location at a distance 
from transportation lines, be sold at the minimum 
price.” 

Now, when the Commissioner of the General 
Land Office notified the local officers of the with¬ 
drawal of May 9, 1907, he directed them to “ al¬ 
low no filing or entry under the coal land laws ” 
subject to certain instructions dated May 4. (R. 

p. 27.) The instructions of May 4, 1907, will 
be found at the top of page 24 of the record. The 
lands marked u coal lands minimum price,” it 
says, “ contain coal of such character as may be 
sold at the minimum price.” It does not say that 
lands marked “ not classified ” “ contain coal ” 
of any character. It merely says that these lands 
“ remain withdrawn ”—from what? “ From dis¬ 
position under the coal land laws.” In other 
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words, the Commissioner did not propose to let 
anyone anticipate the Government classifiers, find 
coal if any there were, and make entry whereby 
a vested right might accrue before a price could 
be fixed. This does not mean that the land was 
coal, but that perhaps coal might be found of such 
value that the Government could fix a price far in 
excess of the minimum. No one was to be per¬ 
mitted to get in ahead of the Government officers; 
so the land was withdrawn against coal entry— 
and against coal entry only. 

For the regulation of May 4 refers to the circu¬ 
lar of April 24, 1907. Pertinent parts of that 
circular are found on page 23 of the record. 
“ Lands not listed as i coal lands ’ as hereinbefore 
mentioned may be entered under any of the pub¬ 
lic land laws applicable to the particular tract. 
If any of these lands are found to contain work¬ 
able deposits of coal, they may be entered under 
the provisions of the coal-land circular of April 
12, 1907, at the minimum price fixed by the 
statute.’ ’ 

If Sec. 33 was “ classified,” was “ known,” as 
coal land by the act of withdrawal, although not 
listed as “ coal lands,” how could it or any por¬ 
tion of it be entered under the public land laws? 

One could not make homestead entrv or desert- 

%/ 

land entrv on mineral land. It could be entered 
under the coal land law alone if classified as coal 
land. 
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Just above the excerpt quoted (R. p. 23) is 
another supplementary instruction: “ You will be 
furnished from time to time township plats ” 
(and so they were of this Township 15) “ show¬ 
ing the coal lands in the respective townships ” 
(which this plat did—i. e., Sec. 31 and parts of 
two other sections) “ containing thereon the price 
at which such coal lands will be sold ” (and it 
did—the minimum price). “ Lands not enumer¬ 
ated and priced as coal lands on any such town¬ 
ship map ” (and Sec. 33 was not) “ shall be 
considered as restricted to entry under the gen¬ 
eral land laws.” 

So we submit that on appellant’s own showing 
as to these instructions, plats, withdrawals, etc., 
it very emphatically appears that Sec. 33 was not 
known or classified as coal land until 1915-16, 
a period too late for the Secretary’s consideration 
under the law as construed by the Supreme Court ; 
and this is said on the assumption that the with¬ 
drawal orders and circulars, instructions, regula¬ 
tions, etc., could affect Sec. 33, title to which 
was then in the railroad and not in the United 
States. 

CONCLUSION 

On page 20 of his brief, counsel makes the 
point that on final estimate half of Sec. 33 was 
reported of equal or greater value than the 
minimum price fixed for the selected lands at the 
date of selection. He refers of course to the 


1915-16 classification and appraisal. He says 
“ that necessarily to that extent the selection in 
exchange must have been approved.” We can not 
follow that line of argument. The selection dealt 
with the section as an entity, not subdivision for 
subdivision. Moreover, the Secretary holding a 
piepoudre court on that joyous May day of 1911 
could not look ahead into the years of grace, 1915 
and 1916, and discern what then developed—that 
one half of the base was noncoal land and the 
other half coal land worth $10,000. And if, as to 
this base land, he had taken that peep into the 
future forbidden to the piepoudre judge, he might 
also have seen with the other eye that the selected 
land was worth $119 an acre instead of $20 an 
acre; $76,160 as against $10,800; unless my 
gracious and insinuating opponent would go 
further and, shaking the dust from the feet of 
our pied-poudre arbiter, cast the selfsame dust 
in the eye fixed on that $119 appraisal. 

The judgment below should be affirmed. 

C. Edward Wright, 

Attorney for Appellee. 
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